Proposed Rule

Bageline- FAC 90-37

6.101 [Amended]

2 Section & 101 1= amended by revising paragraph
6 101{b}) to read
“(b) Contracting officers shall provide for full and

open competition through use of the competitive procedure,

or combination of competitive procedures, contained in this
subpart that is best suited to the circumstances of the

contract action and i1s consistent with the need to

efficiently fulfill the Government’s requirements.
Contracting officers must use geood judgment in selecting the
procedure that best meets the needs of the Government *
15.407 [Amended]

3 Section 15.407 1s amended by removing the current
15 407(d) (4} (ii1) and inserting the following as paragraphs
(i1) and (11i):

“{11}) If awards are intended to be made without
discugsions with offerors within the competitive range, use
the basic provision with 1ts Alternate II

(1i1) If the Government wishes to reserve the right to

limit the competitive range to no more than a specific

fail [




ADDRESSES: Interested parties should submit written
comments to: General Services Administration, FAR
Secretariat (VRS), 18th and F Streets, NW, Room 4037,
Washington, D.C. 20405. Please cite FAR Case 96-303 1in all
correspondence related to this 1ssue.
FOR FURTHER INFORMATION CONTACT: For general information,
contact the FAR Secretariat, Room 4037, GS Building,
Washangton, D C. 20405 (202) 501-4755. Please Ccl1te FAR Case
96-303.
SUPPLEMENTARY INFORMATION:
A. Background

Subsections 4101(a) and (b) of the Federal Acguisition
Reform Act of 1996 (Pub L. 104-106) (the Act) reguire FAR
implementation of the regquirement to obtain full and open
competition in a manner that 1s consistent with the need to
efficiently fulfill the Government’s regquirements Section
4103 of the Act provides that the contracting officer may
limit the number of proposals 1in the competitive range, in
accordance with criteria specified in the solicitation, to
the greatest number that will permit an efficient
competition. The proposed rule revises FAR £.101 (b),
15.404(d) (4), 15.609 and 52.215-16 to implement Sections
4101 and 4103 The integrity, fairness, and openness
principles in FAR Subpart 1.102 are not changed

B. Regulatory Flexibility Act
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MEMORANDUM FOR AGENCY SENIOR PROCUREMENT EXECUTIVES
AND THE DEPUTY UNDER SECRETARY OF DEFENSE
(ACQUISITION REFORM)

FROM: Steven Kelman
Administrator
SUBJECT: Use of DUNS Nunmbers

There are several numbering systems used to identify federal %
contractors doing business with the government. Concerns have P
been raised that the same numbering system should be used for
reporting to the Federal Procurement Data System (FPDS) and
identifying vendors in the FACNET vendor registration database.
This would be more efficient, more cost effective, and reduce :
confusion in the procurement community. .

Therefore, we have determined that the DUNS numbering @
will be used for FPDS reporting purposes and to identify vend
in the FACNET vendor registration database. Please note that
TINs will be retained for IRS reporting purposes. "

We are working with GSA to make the transition from
contractor establishment codes (CECs) to DUNS numbers in the
FPDS. Beginning with FY 96 first quarter submissions to the ;..
Federal Procurement Data Center (FPDC), agencies may report j|
either CECs or DUNS numbers. The FPDC will provide, upon
request, conversion tapes from CECs to DUNS ‘numbers. (

Questions about the FPDS should be directed to Lindl‘
Williams on 202-395-3302 and about FACNET to Neil Lamb ofi.
202-395-4551.

cc: FPDS Policy Advisory Board Members

FPDS Agency Contacts ant C
Electronic Commerce Acquisition Program Manages '



competitive range for purposes of conducting an efficient
competiltion among the most highly rated proposals.

(c¢) After evaluating offers, the contracting officer
may determine that the number of proposals that would
otherwise be included in the competitive range exceeds the
number at which an efficient competition can be conducted
Provided the solicitation notifies offerors that the
competitive range can be limited for purposes of efficiency,
the contracting officer may limit the number or proposals in
the competitive range to the greatest number that will
permit an efficient compet:tion among the most highly rated
proposals. The basic solaicitation provision at 52.215-16,
Contract Award, reserves the contracting officer’s right to
limit the competitive range for purposes of efficiency.

(A} If the contracting officer determines that an
offeror’s proposal 1s no longer i1n the competitive range,
the proposal shall no longer be considered for award.
Written nctice of this decision shall be provided to the
unsuccessful offeror at the earliest practicable time (see
15.1002(b)) .

{e) Offerors excluded from the competitive range may
request a debriefing. When a debriefing 1s reguested, see
15,1005."

52.215-16 [Amended]



Subject te this approval, please arrange to publish this
proposed rule in the Federal Register Questions relating to
the case may be referred to Ralph De Stefano on (202) 501-

1758
Enclosures

cc: Director, DARC



number, use the basic provision with its Alternate III, or
the basic provision with both Alternates IT and ITII.”
15.609 [Revised]

4. Section 15.609 1s revised to read-
¥15.609 Competitive range.

{a) The contracting officer shall determine the
competitive range for the purpose of conducting written or
cral discussions (see 15.610) based on cost or price and
other factors in the solicitation. The competitive range
consists of proposals having the greatest likelihood of
award based on the factors and subfactors 1in the
solicatataion.

(b} In planning an acqguisition, the contracting
officer may determine that the number of proposals that
would otherwise be included in the competitive range 1s
expected to exceed the number at which an efficient
competition can be conducted. In reaching such a
conclusion, the contracting officer may consider such
factors as the results of market resecarch, historical data
from previous acquisitions for similar supplies and
services, and the resources available to conduct the gource
selection. Alternate IIT of 52.215-16, Contract Award may
be used to indicate the Government’'s estimate of the

greatest number or proposals that will be included 1n the




or before (60 days after publication) to be considered in
the formulation of the final rule.
ADDRESSES: Interested parties should submit written
commentg to: General Services Administration, FAR
Secretariat (VRS), 18th and F Streets, NW, Room 4037,
Washington, D C 20405 Please cite FAR Case 96-303 in all
correspondence related to this 1ssue.
FOR FURTHER INFORMATION CONTACT: For general information,
contact the FAR Secretariat, Room 4037, GS Building,
Washington, D.C. 20405 (202) 501-4755. Please cite FAR Case
96-303
SUPPLEMENTARY INFORMATION:
A. Background

Section 4103 of the Federal Acquisition Reform Act of
1996 (Pub L. 104-106) provides that the contracting officer
may limit the number of proposals in the competitive range,
1n accordance with criteria specified in the solicitation,
to the greatest number that will permit an efficient
competition. The proposed rule revises FAR 15.407, 15.609
and 52.215-16 to implement Section 4103.
B. Regulatory Flexibility Act

The proposed rule may have a sgignificant economic

impact on a substantial number of small entities within the



Therefore, 1t 1s proposed that 48 CFR Parts 6, 15, and
52 be amended as set forth below:

1. The authority citation for 48 CFR Parts 6, 15, and
52 continues to read as follows:

Authoraity: 41 U.S.C. 421 and 48 CFR Chapter 1.

6.101 [Amended]

2. Section 6.101 1s amended by revising paragraph
6.101(b) to read:

“(b} Contracting officers shall provide for full and
open compet:ition through use of the competitive procedure,
or combination of competitive procedures, contained in this
subpart that i1s best suited to the circumstances of the
contract action and 1s consistent with the need to
efficiently fulfill the Government's reguirements
Contracting officers must use good Judgment 1n selecting the
procedure that best meets the needs of the Government *
15.407 [Amended]

3. Section 15.407 18 amended by removing the current
15.407 (d) (4) (11) and inserting the following as paragraphs
(11) and (111)-

“{11) If awards are intended to be made without
discussions with offerors within the competitive range, use
the basic provision with 1ts Alternate II.

(111) If the Government wishes to reserve the right to

limit the competitive range to no more than a specifaic




of proposals that would octherwise be 1in the competitive
range exceeds the number at which an efficient competition
can be conducted, the Contracting Officer may limit the
number of proposals in the competitive range to the greatest
number that will permit an efficient caompetition among the
most highly rated proposals.
Provision 52.215-16 1s further amended by inserting a new
Alternate IIT.
“Alternate III (XXX 1906). As prescribed 1in
15 406(d)(4) (111}, 1nsert the following paragraph (1) i1n the
basic provision:

“{1) If the Contracting Officer exercises the
Government ‘s right to limit the number of proposals in the
competitive range, the competitive range will be limited to

no more than {insert number) *



.

The proposed rule may have a significant economic
impact on a substantial number of small entities within the
meaning of the Regulatory Flexibility Act, 5 U.S.C. 601, et
s5eqg., because the rule revises the procedures for
determining the competitive range in negotiated
acquisitions. The size of the competitive range will be
reduced in some negotiated acguisitions and some offerors
may be eliminated from a competition earlier than they would
be eliminated under existing procedures. However, bid and
proposal costs are expected to decrease, as an offeror who
1s not likely to receive an award will be less likely to
remalin in a competition. An Initial Regulatory Flexibility
Analysis (IRFA) has been prepared and submitted to the Chief
Counsel for Advocacy of the Small Business Administration
A copy of the IRFA may be obtained from the FAR Secretariat.
Comments are invited from small businesses and other
interested parties. Comments from small entities concerning
the affected FAR subpart will be considered 1n accordance
with Section 610 of the Act. Such comments shall be
submitted separately and cite FAR Case 96-303 1n
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduct:ion Act does not apply because the

proposed regulation does not impose any additional reporting

or information ccllection requirements which require Office




General Services Administration /

Office of Acquisition Palicy SV ARV
Washington, DC 20405 (/ ( (ﬁ </

MEMORANDUM FOR FAR SECRETARIAT

FROM.
CHAIRMAN
CIVILIAN AGENCY
ACQUISITION COUNCIL

SUBJECT- TFAR Case $6-303, Competitive Range Determinations,
Federal Acquisition Reform Act, Section 4103

This memorandum provides the subject case for publication as
a proposed rule

Section 4103 of the Federal Acquisition Reform Act of 1996
(Pub L. 104-106) (FARA) provides that the contracting
officer may limit the number of proposals in the competitive
range, in accordance with criteria specified in the
solicitation, to the greatest number that will perm:it an
efficient competition. The proposed rule revises FAR 15 407,
1% 609 and 52 215-16 to implement Section 4103.

The case was reviewed by the CAAC through i1ts review of the
Part 15 Committee Rewrite Report. The CAAC’s and the DARC's
position on the Part 15 Rewrite was presented at the FAR
Council meetlng on April ZZ. Because this part of the Part
15 Rewrite 1s also implementing Section 4103 of FARA, it 1s
being processed on a separate track in order to meet the
statutory implementation date. The following i1s enclosed for
yvour information.

1. Rule
Collateral requirements

2. DARC Memo

This document shall not be sent to the Federal Register until
specific approval is obtained from the Director.

Subject to this approval, please arrange to publish this
proposed rule in the Federal Register Questions relating to
the case may be referred to Ralph De Stefano on (202) 501-
1758.

Enclosures

cc+ Director, DARC

oo

Federal Recycling Program " Printed on Recycled Paper



DEPARTMENT OF DEFENSE

GENERAL SERVICES ADMINISTRATION

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Parts &, 15, and 52

[FAR Case 96-303]

Federal Acquisition Regulation; Competitive Range
Determinations

AGENCIES: Department of Defense {DoD), General Services
Administration (GSA), and National Aeronautics and Space
Administration (NASA) .

ACTION: Proposed rule with request for comments.

SUMMARY: The Civilian Agency Acguigition Council and the
Defense 2cquisgition Regulations Council are proposing to
amend the Federal Acquisition Regulation (FAR) Parts 6, 15,
and 52 to i1mplement Sections 4101 and 4103 of the Federal
Acqguisition Reform Act of 1996. The rule provides the
contracting officer with the authority to limit the size of
the competitive range, 1n accordance with criteria specified
in the solicitation, to the greatest number that will permit
an efficient competition.

DATES: Comments on the proposed rule should be submitted in
writing to the FAR Secretariat at the address shown below on
or before (60 days after publication) to be considered in

the formulation of the final rule.



OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

June 20, 1996

ACQUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
FAR Case: 96-303

MEMORANDUM FOR MR. EDWARD C. LOEB, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Competitive Range Determinations

This confirms ocur mutual agreement to the attached revised
proposed rule. In addition, this confirms that our staffs have
agreed that the Regulatory Flexibility Act applies, as indicated
in our Apral 17, 1996, memorandum

Please forward the revised rule to the FAR Secretariat for
processing up to the point of publication. The revisiocns to the
rule do not require revisions to the Initial Regulatory
Flexibility Analysis attached to our 2pril 17 memorandum Qur
case manager 1s Ms. Melissa Rider, (703)601-0131.

D. S. Parr

Captain, 83CJ USN

Director, Defense Acqguisiticn
Regulations Council

Attachment



interested parties Comments from small entities concerning
the affected FAR subpart will be considered in accordance
with Section 610 of the Act Such comments shall be
submitted separately and cite FAR Case 96-303 in
correspondence

C. Paperwork Reduction Act

The Paperwork Reduction Act does not apply because the
propecsed regulartion does not i1mpose any additional reporting
or information collecticon requirements which require Office
of Management and Budget approval under 44 U.S.C. 3501, et
seq.

D. Introductory Item.

Section 4101 of the Federal Acquisition Reform Act of 1996
(Pub. L 104-106}) (FARA} provides that the FAR shall ensure
that the regquirement to obtain full and open competition is
implemented 1n a manner that is consistent with the need to
efficiently fulfill the Government’s requlrements. Section
4103 of FARA provides that the contracting cfficer may limit
the number of proposals in the competitive range, in
accordance with criteria specified in the solicitation, to
the greatest number that will permit an effacaient
competition The proposed rule revises FAR 6.101(b),
15.404(d) (4), 15.609 and 52 215-16 to implement Sections
4101 and 4103



COLLATERAL REQUIREMENTS

ACTION: Proposed rule with request for comments

SUMMARY: The Civilian Agency Acquisition Council and the
Defense Acquisition Regulations Council are proposing to
amend the Federal Acquisition Regulation (FAR) Parts 6, 15
and 52 to implement Sections 4101 and 4103 of the Federal
Acquisition Reform Act of 1996. The rule provides the
contracting officer with the authority to limit the size of
the competitive range, 1in accordance with criteria specified
in the solicitation, to the greatest number that will permit
an efficient competition

SUPPLEMENTARY INFORMATION:

A. Background

Subsections 4101 (a) and (b) of the Federal Acguisition
Reform Act of 1996 (Pub L 104-106) (the Act) reguire FAR
implementation of the requirement to obtain full and open
competition in a manner that is consistent with the need to
efficiently fulfill the Government'’s requirements, Section
4103 of the Act provides that the contracting officer may
limit the number of proposals in the competitive range, 1n
accordance with criteria specified in the solicitation, to
the greatest number that will permit an efficient
competition. The proposed rule revises FAR § 101 (b},
15 404(d) (4), 15.609 and 52.215-16 to implement Sections
4101 and 4103. The integrity, fairness, and openness
principles in FAR Subpart 1 102 are not changed

B. Regulatory Flexibility Act

The proposed rule may have a significant economic
impact on a substantial number of small entities within the
meaning of the Regulatory Flexibility Act, 5 U.S C €01 et
seq , because the rule revises the prrocedures for
determining the competitive range 1n negotiated
acquisitions. The size of the competitive range will be
reduced 1n some negotiated acquisitions and some offerors
may be eliminated from a competition earlier than they would
be eliminated under exlisting procedureg However, bid and
proposal costs are expected to decrease, as an offeror who
1s not likely to receive an award will be less likely to
remain in a competition. An Initial Regulatory Flexibility
Analysis (IFRA) has been prepared and submitted to the Chief
Counsel for Adveocacy of the Small Business Administration
A copy of the IFRA may be obtained from the FAR Secretariat
Comments are invited from small businesses and other



of proposals that would otherwise be 1n the competitive
range exceeds the number at which an efficient competition
can be conducted, the Contracting Officer may limit the
number of proposals i1n the competitive range to the greatest
number that will perm22t an efficient competition among the
most highly rated proposals
Provision 52 215-16 is further amended by inserting a new
Alternate III
*Alternate III (XXX 1996) As prescribed in
15.406(d) (4) {(1i1), insert the fellowing paragraph (1) in the
basic provision:

“{1) TIf the Contracting Officer exercises the
Government'’'s right to limit the number of proposals in the
competitive range, the competitive range will be limited to

no more than (1nsert number) *



number, use the basic provision with its Alternate III, or
the basic provision with both Alternates II and III *
15.609 [Revisged]

4 Section 15 609 1s revised to read
“"15.609 Compet:itive range.

(a) The contracting officer shall determine the
competitive range for the purpose of conducting wraitten or
oral discussion (see 15 610) based on cost or price and
other factors in the sclicitation. The competitive range
consists of proposals having the greatest likelihood of
award based on the factors and subfactors in the
solicitation.

{b) In planning an acquisitlon, the contracting
officer may determine that the number of proposals that
would otherwise be included in the competitive range 1s
expected to exceed the number at which an efficient
competition can be conducted. In reaching such a
conclusion, the contracting officer may consider such
factors as the results of market research, historical data
from previcus acguisitions for similar supplies and
services, and the resources avallable to conduct the source
selection. Alternate III of 52.215-16, Contract Award may
be used to indicate the Government’s estimate of the

greatest number or proposals that will be included in the



competitive range for purposes of conducting an efficient
competition among the most highly rated proposals

{c) After evaluating offers, the contracting officer
may determine that the number of proposals that would
otherwise be included in the competitive range exceeds the
number at which an efficient competition can be conducted
Provided the solicitaticon notifies offerors that the
competitive range can be limited for purposes of efficiency,
the contracting officer may limit the number of propcsals in
the competitive range to the greatest number that will
permit an efficient competition among the most highly rated
proposals The basic solicitation provision at 52 215-16,
Contract Award, reserves the contracting officer’s right to
limit the competitive range for purposes of efficiency

(d) If the contracting officer determines that an
offeror’s proposal is no longer in the competitive range the
proposal shall no longer be considered for award Written
notice of this decision shall be provided to the
unsuccessful offeror at the earliest practicable time (see
15 1002(b)).

{e) Offerors excluded from the competitive range may
request a debriefing When a debriefing 1s requested, see
15 1065 ~

$2.215-16 [Amended]



of Management and Budget approval under 44 U.S.C. 3501, et
seq.
List of Subjects in 48 CFR Parts 6, 15, and 52

Government procurement




INITIAYL, REGULATORY FLEXIBILITY ANALYSIS
FAR Case 96-303

This 1nitial regulatory flexibility analysis has been prepared in
accordance with Section 603, Title 5, of the United States Code

1. Reasons for the Proposed Action.

This proposed rule amends the Federal Acguisition Regulation
to allow contracting officers to limit the competitive range, 1n
negotiated acquisitions, to the greatest number of proposals that
will permit an efficient competition

2. Objectives and Legal Basis.

The proposed rule implements Section 4103 of the Federal
Acguisition Reform Act of 1996 (Public Law 104-106). Section
4103 provides that, 1f the contracting officer determines that
the number of offerors that would otherwise be included in the
competitive range exceeds the number at which an efficient
competition can be conducted, the contracting officer may limit
the number of proposals i1n the competitive range, 1in accordance
with the criteria specified in the sclicitation, to the greatest
number that will permit an efficient competition among the most
highly rated offerors.

3. Description and Estimate of the Number of Small Entities to
Which the Proposed Rule Will Apply.

The proposed rule will apply to all large and small entities
who offer supplies or services to the Government 1n competitive
negotiated acquisitions. The size of the competitive range will
be reduced 1n some negotiated acquisitions, and some offerors may
be eliminated from a competition earlier than they would be
eliminated under existing procedures. However, bid and proposal
costs are expected to decrease, as an offeror who 1s not likely
to receive an award will be lessg likely to remain 1in a
competition.

4. Projected Reporting, Recordkeeping, and Other Compliance
Requirements of the Proposed Rule.

The proposed rule does not 1mpose any new reporting,
recordkeeplng, o0r other compliance reguirements.

VRS



OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

February 13, 1996

ACQUISITION AND
TECHNOLOGY

ST or g .
4 A P :‘ o l
DP(DAR)
MEMORANDUM FOR CHAIRMAN, CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Fiscal Year 1996 Defense Authorization Act

Attached 1s a list of FAR cases that we established to
implement the Fiscal Year 1996 Defense Authorization Act.

We established all but three of these cases to implement the
Federal Acquisition Reform Act of 1996 (FARA) portion of the Act.
The three cases that are not part of FARA are FAR Case 96-300,
Gratuities, FAR Case 96-318, Uniformed Sexvices Treatment
Facilities, and FAR Case 96-319, Information Technology

The FARA portion reguires a proposed rule to be published 1n
the Federal Register no later than 210 days after enactment, and
a final rule to be published in the Federal Register no later
than 330 days after enactment. The Information Technology
section 1s effective 180 days after enactment.

D . Parry

Captain, SC, SN

Director, Defense Acquisition
Regulations Council

Attachment

FEB 16 jggg

L3



H484
(b} “LERICAL AMENDMENT —The item relat-
tny to such’ secrion in the table of contents

i section | of such Act is amended to read

as follows.

*1313 Audits ”

8EC. 3527 PRESCRIPTION OF MEASUREMENT
RULES AND RATES OF TOLLS.

Section 1601 of the Panama Canal Act of
1979 {22 US € 3781) 15 amended to read as fol-
Jows

“PRESCRIPTION OF MEASUREMENT RULES AND

RATES OF TOLLS

“SEC 1801 The Commission may subject
to the provisions of thus Act prescnibe and
from time to time change—

*(1} the rules for the measurement of ves-
sels for the Panama Canal and

*'{2) the tolls that shall be levied for use of
the Panama Canal ’

SEC. 3628. PROCEDURES FOR CHANGES IN
RULES OF MEASUREMENT AND
RATES OF TOLLS. -

Section 1604 of the Panama Canal Act of
1979 (22 US C 3794) 1s amended—

(1} in subsection (a) by striking out
“1601{a)"" in the first sentence and inserting
in lieu thereof 1601°,

{2) by striking out subsection (c} and in-
serting n hieu thereof the following new sub-
section (¢}

“{c} After the proceedings have been con-
ducted pursuant to subsections (a} and (b}
the Commussion may change the rules of
measurement or rates of tolls as the case
may be The Comrussion shall publish nouce
of any such change in the Federa] Register
not less than 30 days before the effective
date of the change ', and

(3} by striking out subsections (dj and (e}
and redesignatng subsection {f) as sub-
section {d}

SEC 3829. MISCELLANEGUS TECENICAL AMEND-
MENTS

The Panama Canal Act of 1979 is amend-
od—

(1) in section 1205 (22 U S C 3645} by stnk-
tng vut ‘appropriation ' in the last sentence
and insertng 1n hieu thereof fund |

(2) in section 1303 {22 U S C 3713) by strik-
ing out “The authonty of this section may
not be used for administrative expenses

{3} in section 1321(d) (22 US C 3731(d})) by
striking out “‘appropniations or in the sec-
ond sentence

(4) in section 140i(c) (22 U S C 3761{c)}. by
striking out appropriated for or in the
first sentence

{5) in section 1415 22 US C 3775) by strik-
ing out appropriated or in the second sen-
tence, and

(6) 1n section 1416 22 LS C 3775) by stnk-
ing out ‘appropristed or in the third sen-
tence
BEC. 3830. CCNrORMING AMENDMENT TO 1TTLE

31, UNTTED STATES CODE

Sect.an 91°1{3) of title 31 United Scates
Code is smanded by adding at the end che
following

“*{P} uze Panamn Can>] Commission *

DIViSION D-FEDERAL ACQUISITION
REFORM
SEC 400L SEORT TITLE

This davision may be cited as the ‘Federal

Acquisition Reform Act of 1996
TITLE XLI—COMPETITION
SEC. 4101 EFFICIENT COMPETTITION

(8) ARMED SERVICES ACQUISITIONS —Sec-
tion 2304 of ritle 10 United Stares Code is
amended—

(1} by redesignating subsection {j) as sub-
section (k}, and

2) by mnserung afrer subsection (i) the fol-
lowing new subsection {j}

“{J) The Feaderal Acquisition Regulation
ghall ensure rbat the -rquirement to obtan

CONGRESSIONAL RECORD —HOUSE

full and open competition is implemented in
a manner that is consistent with the need to
efficiently fulfill the Government s require-
ments

{b) CIVILIAN AGENCY ACQUISITIONS —Sec-
tion 303 of the Federal Property and Admin-
istrative Services Act of 1348 (41 USC 253)
is amended—

{1} by redesignating subsection (h} as sub-
section (i), and

@) by inserting after subsection (g) the fol-
lowing new subsection (h)

“(h) The Federal Acquisition Regulation
shall ensure that the requirement to obtain
full and open competition is implemented in
a manner that {s consistent with the need to
efficiently fulfill the Government s require-
ments .

(c) REVISIONS TO NOTICE THRESHOLDS —Sec-
tion 18(a)(1)(B) of the Office of Federal Pro-
curement Policy Act (41 USC 416(a)(1){B))
is amended—

{A} by striking out “subsection (}— ' and
all that follows through the end of the sub-
paragraph and inserting in lieu thereof “sub-
section (b), and™, and

(B) by inserung after “property or serv-
ices * the following for a price expectad to
exceed $10,000, but not to exceed $25 000,

SEC 4102 EFFICIENT APPROVAL PRQCEDURES

(a} ARMED SERVICES ACQUISITIONS —Sec-
tion 2304(D{1)(B} of utle 10 United States
Code, is amended—

{1} In clause (i}—

{A) by striking out 3100 000 (but equal to
or less than $1 000 000} and insertng in lieu
therecf '3$500,000 {(but equal tc or less than
$10 000,000 °, and

(B} by striking cut “'{ii), (itl) or (iv) ' and
inserting in lieu thereof ‘(i) or (i) .

(2) in clause (13)—

(A) by stnking out  $1 000 000 (but equal to
or i»ss than 310 000 000) and inserting in Leu
therecf $10 000 000 (but equal to or less than
$50 000 000)" and

{B) by adding or” at the end,

(3) by stnking out clause {ui}, and

(4} by redesignating clause iv) as clause
(1)

(b) CIVILIAN AGENCY ACQUISITIONS —Sec-
tion 303{f)(2)(B) of the Federal Property and
Admunistrative Services Act of 1949 (41
U S C 253f3(1}{B}} 1s amended—

(1} in clause {1)-—

{A) by strikung out 3100 000 (but equal to
or less than 31 000 000) and inserting in lieu
thereof $500 000 (but equal to or less than
$10 000 000} , and

(B} by strijang out (i) (iff). or {iv) " and
inserting in hieu thereof (u) or {i11), and

{2} in clause (i}~

(A} by stnking out  $1.0D0 000 {but equal to
or less than $10,000 000} * and inserting in lieu
thereof 310 000,000 (but #qual to or less than
$50 0OG 000) °, and

(B) by stnking cut the semicolon after “'ci-
vihan and insertung in lieu thereof a
comma and

3) in clause (i) by striking out
“$10 000,000 and inserting in lieu thereof
**$50 000,000 *

TERMINATIONS.

(a) ARMED SERVICES ACQUISITIONS —Para-
graph (4) of 2305(b} of title 10 United States
Code is amended—

{) in subparagraph (C), by striking out
“{C}", by transferring the text to the end of
subparagraph (B). and in that text by strik-
ing out ‘ Subparagraph (B} and inserting in
Heu thereof 'This subparagraph”

(2) by redesignating subparagraph (B) as
subparagraph (C) and

3} by inserting before subparagraph (C) (as
so redesignated} the following new subpara-
graph (B)

**{B} If the contracting officer determines
that the number of offerors that would oth-

’
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erwise be included 1n the competitive range
under subparagraph (A}{i) exceeds the num-
ber at which an efficient competition can be
conducted, the contracting officer may limit
the number of proposals in the competitive
range, in accordance with the criteria speci-
fied in the sclicitation, to the greatest num-
ber that will perut an efficient competition
among the offerors rated most highly in ac-
cordance with such criteria '

{b) CIVILIAN AGENCY ACQUISITONS —Sec-
tion 303B{d) of the Federal Property and Ad-
mumstrative Services Act of 1949 (41 USC
253b{d)) is amended—

(1) by redesignating paragraph (2) as para-
graph (3), and

{2) by inserting before paragraph (3) (as sc
x(t)des:gnated) the following new paragraph
2,

(2} If the contracting officer determines
that the number of offerors that would oth-
erwise be included in the competitive range
under paragraph (1}{A) exceeds the number
at which an efficient competition can be cori-
ducted the contracting officer may limut the
number of proposals in the tompetitive
range in accordance with the critena spec-
fied in the solicitation, to the greatest hum-
ber that will permit an efficient competition
among the cfferors rated most highly in ac-
cordance with such criteria *

BEC. 4104 PREAWARD DEBRIEFINGS

{a) ARMED SERVICES ACQUISITIONS —Sec-
tion 2305(b) of utle 10, United States Code 1s
arended—

() by stnikung our subparagraph (F) of
paragraph (5)

{2} by redesignating paragraph (6} as para-
graph (9), and

(3} by tnserting after paragraph {5) the fol-
lowing new paragraphs

"{6)(A} When the contracting officer ex.
cludes an offeror submutting a competitive
proposal from the competitive range {or oth-
erwise excludes such an offeror from further
consideration prior to the final source selec-
tion decision). the excluded offeror may re-
quest in writing withun three days after the
date on which the exciuded offeror receyves
notice of 1ts exclusion a debnefing prior to
award The contracting officer shall make
every effort to debnef the unsuccessful
offeror as soon as practicable but may refuse
the request for a debriefing if it is not in the
best interests of the Government to conduct
a debriefing at that time

(B} The contracting officer is required to
debnef an excluded offeror in accordance
with paragraph (§) of this section only if that
offeror requested and was refused a preaward
d.Snefing under subparagraph (A) of thus
paragraph

“(C} The debniefing conducted under this
subsection shall include—

‘(i) the executive agency s evaluation of
the significant elements in the offerors
offer,

“(ii) a summary of the rationale for the
offeror s exclusion and

(i} reasonable responses to relevant

whether source selection procedurss set
forth in the solicitation. applicable regula-
tions, and other applicable authorities were
followed by the executive agency
(D} The debriefing conducted pursuant to

this subsection may not disclose the number
or identity of other offerors and shall not
disclose information about the ctontent,
ranking or evaluation of other pfferors’ pro-
posals

“{7) The contracting officer shall include a
summary of any debnefing conducted under
paragraph {5) or {(8) in the contract file

'{8) The Federal Acquisition Regulauon
shall include a provision encouraging the use
of alternative dispute resolution techniques

Z:c €108, EFFICIENT COMPETITIVE RANGE ny’questions posed by the debriefed offeror as to

TR B




(d[e]) The contracting officer shall notify in writing an unsuccessful
offeror at the earliest practicable time that its proposal 1s no longer eligible
for award (see 15.1002(b))

notify offerorsin iting that-their proposals-are-nolonger-elisible
for-award-(see 15-1002(b)). [Offerors excluded from the competitive
range may request a debriefing. When a debriefing is requested, see
FAR 15.1005.}



Tab A
Draft FAR Changes
Implementation of FARA Section 4103
Baseline: FAC 39

15.609 Competitive range.

range-the-propesal-should-beaneluded- [The contracting officer shall
determine the competitive range for the purpose of conducting
written or oral discussion (see 15.610(b)). The competitive range
consists of proposals having the greatest likelihood of award, based
on the criteria in the solicitation.]

(b) [If the contracting officer determines that the number
of proposals that would otherwise be in the competitive range
exceeds the number at which an efficient competition can be
conducted, and the solicitation permits further limiting the
competitive range, (see 15.406-5(c)), the contracting officer may so
limit the number of proposals in the competitive range to the
greatest number of most highly rated proposals that will permit an
efficient competition. (10 U.S.C. 2305(b) and 41 U.S.C. 253b(d)(2)).

(¢) In determining the criteria for limiting the competitive
range to permit an efficient competition, the contracting officer may
consider the results of market research; historical data for previous
acquisitions for similar supplies or services; the resources available
to conduct the source selection; and other considerations, as
appropriate. |

(e[d]) If the contracting officer, after-cemplynswith-15-6100b);
determines that a[n offeror’s] proposal nelenger has-a-reasonable-chaneeof
{is no longer likely to] being selected for contract award, i {the offeror]

may no-lenger-be-considered-forselection-[be eliminated from the

competitive range and no longer be considered for award.]

Case 96-303,Tab A 1




V. CONCURRENCE: All Part 15 Rewrite Team members concur with
thig report.

MELISSA D. RIDEF.

Encl.

Chair, Part 15 Rewrite Team Tab A. Proposed FAR Changes

ccC

Tab B: FARA References

TEAM MEMBERS

Treasury, Mr McLaughlin
ODUSD(AR), Mr. Drabkin
Army, Ms. Scott

Navy, Ms. Norrington

Air Force, Mr. Benavides
DLA, Ms. Davis

GSA, Ms Moss

NASA, Ms. Sullivan (Vice Chair)
OFPP, Mr. Tash

DOE, Mr. Simpson

Counsel, May Van Maldeghem




C. The team deleted the “when 1 doubt leave them 1n”
philosophy, 1n favor of language encouraging hmiting the competitive range
to those offerors with the greatest likelihood of receiving an award. This also
supports the goal of efficient competition, as espoused in the Federal
Acquisttion Reform provisions of the Fiscal Year 1996 Defense Authorization
Act.

D The team beheves that the changes at Tab A should be published
1n the Federal Register as a separate case from the FAR Part 15 Rewrite. The
proposed changes will allow field contracting personnel to operate more
effectively and efficiently. We beheve these changes should be implemented
as soon as practicable.

Iv. COLLATERALS

A. Federal Register publication 1s required. We recommend that the
coverage at Tab A be published as a proposed rule

B Although the Regulatory Flexibility Act applies, we believe the
rule will not have a significant negative economic impact on a substantial
number of small entities within the meaning of the Regulatory Flexibihty
Act, 5 U S C. 601, et seq., because small businesses will no longer have to
incur the expense of remaiming 1n a competition where they are not hkely to
receive an award. This will result in lower bid and proposal costs. An Imitial
Regulatory Flexibihty Analysis has been performed to document this
determination. The team will address any comments recerved from small
entities during the public comment period regarding this finding 1n the
formulation of the final rule.

C The Paperwork Reduction Act does not apply because the rule will
not impose any additional reporting or record keeping requurements that
require Office of Management and Budget approval under 44 U S.C. 3501, et

seq.




5. Provision 52.215-16 Contract Award, 1s amended by
revising paragraph {c) of the Basic provision to read.

“{c} The Government intends to evaluate proposals and
award a contract after conducting discussions with
responsible offerors whose proposals have been determined to
be within the competitive range. If the Contracting Officer
determines that the number of proposals that would ctherwise
be 1n the competitive range exceeds the number at which an
efficient competition can be conducted, the Contracting
Cfficer may limit the number of proposals in the competitive
range to the greatest number that will permit an efficient
competition among the most highly rated proposals.
Therefore, each i1nitial offer should contain the offeror’s
best terms from a cost or price and technical standpoint.”
Provision 52.215-16 1s further amended by revising Alternate
IT to read.

“{c) The Government intends to evaluate proposals and award
a contract without discussions with offerors {except
communications conducted for the purpose of minor
clarification). Therefore, each i1ndividual offer should
contain the offeror’s best terms from a cost or price and
technical standpoint. However, the Government reserves the
right to conduct discussions 1f the Contracting Officer
later determines them to be necessary. If discussions are

held and the Contracting Officer determines that the number



5. Relevant Federal Rules Which May Duplicate, Overlap, or
Conflict With the Proposed Rule.

The proposed rule does not duplicate, overlap, or conflict
with any other Federal rules.

6. BSignificant Alternatives to the Proposed Rule.

There are no practical alternatives which would effectively
implement the provisions of Section 4103 of Public Law 104-106



5 Provision 52.215-1¢ Contract Award, 1s amended by
revising paragraph {(c} of the Basic provision to read

“(c) The Government intends to evaluate proposals and
award a contract after conducting discussicns with
responsible offerors whose proposals have been determined to
be within the competitive range If the Contracting Officer
determines that the number of proposals that would otherwise
be 1n the competitive range exceeds the number at which an
efficient competition can be conducted, the Contracting
Qfficer may limit the number of proposals in the competitive
range to the greatest number that will permit an efficient
competition among the most highly rated proposals.
Therefore, each initial offer should contain the offeror’'s
best terms from a cost or price and technical standpoint.”
Provision 52 215-16 1is further amended by revising Alternate
IT to read:
“{c) The Government intends to evaluate proposals and award
a contract without discussions with offerors {except
communications conducted for the purpose of minor
clarifaication). Therefore, each individual offer should
contain the offeror’'s best terms from a cost or price and
technical standpoint However, the Government reserves the
right to conduct discussions 1f the Contracting Officer
later determines them to be necessary. If discussions are

held and the Contracting Officer determines that the number



meaning of the Regulatory Flexibility Act, 5 U.S.C 601 et
seqg., because the rule revises the procedures for
determining the competitive range in negotiated
acquisitions. The size of the competitive range will be
reduced 1n gome negotiated acqulsltions’and some offerors
may be eliminated from a competition earlier than they would
be eliminated under existing procedures. However, bid and
proposal costs are expected to decrease, as an offeror who
is not likely to receive an award will be less likely to
remaln in a competition An Initial Regulatory Flexibility
Analysis (IFRA) has been prepared and submitted to the Chief
Counsel for Advocacy of the Small Business Administration.
A copy of the IFRA may be obtained from the FAR Secretariat.
Comments are invited from small businesses and other
interested parties Comments from small entities concerning
the affected FAR subpart will be considered in accordance
with Section 610 of the Act Such comments shall be
submitted separately and cite FAR Case 96-303 in
corregpondence.
C. Paperwork Reduction Act

The Paperwork Reduction Act does not apply because the
proposed regulation does not impose any additional reporting

or information collection requirements which require Office



DEPARTMENT OF DEFENSE

GENERAL SERVICES ADMINISTRATION

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Parts 15 and 52

[FAR Cage 96-303]

Federal Acquisition Regulation; Competitive Range
Determinations

AGENCIES: Department of Defense (DoD), General Services
Administration (GSA), and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule with request for comments.

SUMMARY: The Civilian Agency Acquisition Council and the
Defense Acquisition Regulations Council are proposing to
amend the Federal Acquisition Regulation (FAR) Parts 15 and
52 to implement Section 4103 of the Federal Acquisition
Reform Act of 1996 The rule provides the contracting
officer with the authority to limit the size of the
competitive range, in accordance with criteria specified in
the solicitation, to the greatest number that will permit an
efficient competition.

DATES: Comments on the proposed rule should be gubmitted in

writing to the FAR Secretariat at the address shown below on

1 JieH 2



[(d) oOfferors excluded from the competitive range may
request a debriefing. When a debriefing is requested, see
15.1005.]

4 [(e)]....

52.215-16 Contract Award
As prescribed in 15.407(d) (4), 1insert the following
provision:

CONTRACT AWARD (XXX 1996)

* * *

(c) The Government intends to evaluate proposals and award
a contract after conducting weittem—er-exal discussions with
ak+ responsible offerors whose proposals have been
determined to be within the competitive range. [If the
Contracting Officer determines that the number of proposals
that would otherwise be in the competitive range exceeds the
number at which an efficient competition can be conducted,
the Contracting Officer may limit the number of proposals in
the competitive range to the greatest number that will
permit an efficient competition among the most highly rated
proposals.] However, each initial offer should contain the
offeror’s best terms from a cost or price and technical
standpoint.



Draft FAR Changes
Implementation of FARA Section 4103
Baseline: FAC 39

15.609 Competitive range.

(a) The contracting officer shall determine which proposals
are in the competitive range for the purpose of conducting
written or oral discussion (see 15.610(b) ). The competitive
range shall be determined on the basis of cost or price and
other factors that were stated in the solicitation and shall
include &} proposals that have a reasonable chance of being

W = 2 3 lai 4 Tt Is
selected for award. Woen—there—is doubt—as—te whether o
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[(b) If the contracting officer determines that
the number of proposals that would otherwise be in the
competitive range exceeds the number at which an efficient
competition can be conducted, the contracting officer may
limit the number of proposals in the competitive range to
the greatest number that will permit an efficient
competition among the most highly rated proposgals
(10 U.s.Cc. 2305(b) and 41 U.s.C. 253b(d) (2)).]

(b [ec]l) If the contracting officer—after-complyrng

wrEh—35-630)+ determines that aln offeror’s] proposal ne
tenger hosareasonable chance of [is no longer in the
competitive range] beiHg—Se}ee€6é—§e¥;€£ﬁﬁﬁﬁﬁﬁiﬁ&w&fé7 =+ [,
the proposal shall ] wmay no—tonger-beeonsidered—for

#eteetion—[no longer be considered for award, Written
notice of thig decision shall be provided to unsuccessful
offerors at the earliest practicable time (see 15.1002(b)).]
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

ACQUISITION AND
TECHNOLOGY

DP (DAR}

In reply refer to
FAR Case: 96-303

MEMORANDUM FOR MR. EDWARD C. LOEB, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Competitive Range Determinations, Federal Acquisition
Reform Act, Sectaon 4103

We have agreed to a proposed rule (Atch 1} which amends the
Federal Acguisition Regulation (FAR) Part 15 to implement
Section 4103 of the FY96 Defense Authorization Act. The rule
amends FAR 15.609 to provide the contracting officer with the
authority to limit the size of the competitive range, in
accordance with criteria specified in the solicitation, to the
greatest number that will permit an efficient competition, and
amends 15.407 and 52.215-16 to make associated changes.

TF w1y arevans we
ar you
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the FAR Secretariat for processing up to the point of
publication. A draft Federal Register notice is attached
({Atch 2).

The Regulatory Flexibility Act applies and the rule may have
a significani economic impact on a substancial number of small
entities. Therefore, an Initial Regulatory Flexibility Analysis
has been performed (Atch 3) The Paperwork Reduction Act does
not apply because the proposed rule does not establish any new
information or recordkeeping requirements. Our case manager 1is
Ms. Melissa Rider, (703)602-0131.

D. S. Parry

Captain, SC,

Director, Defense Acquisition
Regulations Council

Attachments

A .

ﬁ APR 19 1ogs



Section 4103 of the Federal Acquisition Reform Act of
1996 (pPub L. 104-106) provides that the contracting officer
may limit the number of proposals in the competitive range,
in accordance with criteria specified in the soclicitation,
to the greatest number that will permit an efficient
competition The proposed rule revises FAR 15 407, 15 609
and 52.215-16 to implement Section 4103



COLLATERAL REQUIREMENTS

SUMMARY: The Civilian Agency Acqulsition Council and the
Defense Acguisition Regulations Council are proposing to
amend the Federal Acqulsition Regulation (FAR) Parts 15 and
52 to implement Section 4103 of the Federal Acquisition
Reform Act of 1996 The rule provides the contracting
officer with the authority to limit the size of the
competitive range, in accordance with criteria specified in
the solicitation, to the greatest number that will permit an
efficient competition.

SUPPLEMENTARY INFORMATION:
A. Background

Section 4103 of the Federal Acquisition Reform Act of
1996 (Pub. L. 104-106) provides that the contracting officer
nay limit the number of propesals 1n the competitive range,
in accordance with criteria specified in the solicitation,
to the greatest number that will permit an efficient
competition The proposed rule revises FAR 15 407, 15 6409
and 52.215-16 to 1mplement Section 4103

B. Regulatory Flexibility Act

Although the Regulatory Flexibility Act applies, we
believe the rule will not have a significant negative
economic impact on a substantial number of small entities
within the meaning cof the Regulatory Flexibility Act, 5
U S C. 601, et seg., because small businesses will no longer
have to incur the expense of remalning in a competition
where they are not likely to receive an award This will
result in lower bid and proposal costs. An Initial
Regulatory Flexibility Analysis has been performed to
document this determination. Comments are i1nvited from
small businesses and other interested parties. Comments
from small entities concerning the affected FAR subpart will
be considered in accordance with Section 610 of the Act.
Such comments shall be submitted separately and cite FAR
Case 96-303 1n correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does not apply because the
proposed regulaticn does not impose any additional reporting
or 1nformation collection reguirements which reguire Office
of Management and Budget approval under 44 U.S5.C. 3501, et
seqg

D. Introductory Item



OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

ACQUISITION AND
TECHNOLOGY

MEMORANDUM FOR DIRECTOR, DAR COUNCIL 12 Mar 96
FROM: Part 15 Adhoc Team

SUBJ: FAR Case 96-303; Competitive Range Determinations, Federal
Acqusition Reform Act, Section 4103

I PROBLEM

On February 5, 1996, the Defense Acqusition Regulations Council
tasked the Part 15 Rewnite ad hoc team with implementation of Section 4103
of the Fiscal Year 1996 Defense Authorization Act in the Federal Acquisition
Regulation

I1 RECOMMENDATION

That the FAR changes at Tab A be published as a proposed rule 1n the
Federal Register.

III  DISCUSSION:

A. Section 4103 of the Fiscal Year 1996 Department of Defense
Authorization Act provides the contracting officer with the authority to limit
the size of the competitive range, 1n accordance with criteria specified 1n the
sohcitation, to the greatest number that will permit an efficient competition
The proposed coverage implements this plulosophy m paragraph (b).

B. The team was also asked to consider a recommendation of the
Procurement Process Reform Process Action Team to delete the statement at
FAR 15 609 that a proposal should be included 1n the competitive range for
the purpose of conducting discussions, if there 18 doubt as to whether the
proposal 1s 1 the competitive range. This was originally included 1n
FAR Case 95-0008, which was published as a proposed rule in the Federal
Regster on November 6, 1995 (60 FR 56035). That case was subsequently
withdrawn.

G
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REQUEST FOR SPECIAL HANDLING

FAR CASE 96-303, COMPETITIVE RANGE DETERMINATIONS ;
£3

cTENSION oF ComMENT PERIOD

I am requesting the following special handling for this document:

X Requested publica i§p %ag : Please publish this

document on /

Emergency £iling or publication: Attached is a
letter explaining the need for emergency filing or
publication.

X Confirm publication date: Please call me to
confirm the publication date and/or separate part
number of this document.

X Separate Part: Please publish this document in a
separate part of the FEDERAL REGISTER. All other
Do Qc nt ished on at

should appear in the same separate parkt..

Photo prints: Please supply
prints. Charge these photo prints to:

sets of photo

GPO Open Jacket Number 156-550
or
Agency Requisition Number 6-85152

X pDisk Certification: I hereby certify that the
attached disk, in ASCII text, is identical to the hard
copy of the attached DOD/GSA/NASA document
“FAR Case 96-303, Competitive Range Determinations”

signea [ 5] o3 /46

BEVERLY FAYSON
GSA FAR Secretariat Ph. 202-501-4786

cc: Official File-VRS, Reading File-VRS, VR
MVR: RDeStefano:1f:501-4755:10/03/96 (FARDocs) (96PropRules)

(FRTrans./96-303ext.),
Date 10’517‘

MVR (Loeb} Date

Concurrences: MVR (Lantie




DATES: Comments should be submitted on or before [60 days

after Federal Regigster publication date] to be

considered in the formulation of a final rule.
ADDRESSES Interested parties should submit written

comments to.

General Services Administration

FAR Secretariat (MVRS)

18th & F Streets, NW, Room 4037

Washington, DC 20405
Please cite FAR case 96-303 1in all correspondence related to
this case,
FOR FURTHER INFORMATION CONTACT Mr. Ralph DeStefano at
(202) 501-1758 1in reference to this FAR case For general
information, contact the FAR Secretariat, Room 4037, GS§
Building, Washington, DC 20405 (202) 501-4755 Please cite
FAR case 96-303.
SUPPLEMENTARY INFORMATION.

A. Background

Subsections 4101(a) and (b) of the Federal Acquisition
Reform Act of 1996 (Public Law 104-106) (the Act) require FAR
implementation of the requirement to obtain full and open
competition in a manner that 1s consistent with the need to
efficiently fulfill the Government's requirements. Section
4103 of the Act provides that the contracting officer may
limit the number of proposals in the competitive range, 1in
accordance with criteria specified in the solicitation, to
the greatest number that will Permit an efficient
competition. The proposed rule revises FAR 6.101(b),

12.301(e), 15 407(d) (4), 15.609, 52.212-1{(g) and 52 215-16 to

FARDocs 96PropRules 96-303
2 7/25/96 11 10 AM
JPoland
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DEPARTMENT OF DEFENSE
GEMERAL ESERVICES ADMINISTRATION
NATIONAL AEROMNAUTICS AND SPACE ADMINISTRATION
49 CFR Parts 6, 12, 15 and 52
[FAR Case 96-303]
RIN: 9000-AH15
Federal Acgquisition Regulaticon; Competitive Range
Detarminations
AGENCIES: Department of Defense (DOD), General Services

Administration (GSA), and National Aeronautics and Space

Administration (NASA).

ACTION: Proposed rule

SUMMARY: The Civilian Agency Acquisition Council and the
Defense Acquisition Regulations Council are proposing to
amend the Federal Acquisition Regulation (FAR) to implement
Sections 4101 and 4i03 of the Federal Acquisition Reform Act
of 1996. The rule provides the contracting officer with the
authority to limit the size of the competitive range, in
accordance with criteria specified in the solicitation, to
the greatest number that will permit an efficient
competition. This regulatory action was not subject to
Office of Management and Budget review under Executive Order

12866, dated September 30, 1993. This 1s not a major rule

under 5 U S.C 804.



REQUEST FOR PUBLICATION

FAR case 96-303, CoMPETITIVE RANGE DETERMINATIONS

I am reguesting the following special handling for this document:

X Requested publijcation date: Please publish this
document on g . If there is a
problem, pleage contact us in time for resolution.

Emergency filing or publication: Attached is a

letter explaining the need for emergency filing or
publication.

X Confirm publication date: Please call me to

confirm the publication date, comment closing date,
and/or separate part number of this document.

X Separate Part: Please publish this document in a

separate part of the Federal Register. When there are

other proposed interim, or final rules appearing in
the same issue, please C’ oine th
separate part.

em inn the same
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verly Fayson

FAR Secretaraiat Telephone: 202-501-4755
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{(11) If awards are intended to be made
without discussions wrth offerors
within the competitive range, use the
basic provision with its Alternate II

(i) If the Government wishes to
reserve the right to limit the competitive
range to no more than a specific
number, use the basic provision with its
Alternate I1I, or the basic provision with
both Alternates 1l and IH

* * * * *

5 Section 15 609 1s revised to read as
follows

15.609 Competitive range.

(a) The contracting officer shall
determine the competitive range for the
purpose of conducting written or oral
discussion (see 15 610(b)) based on cost
or price and other factors 1n the
solicitation The competitive range
consists of proposals having the greatest
hkelihood of award based on the factors
and subfactors 1n the solicitation

(b) In planming an acquisition, the
contracting officer may determine that
the number of proposals that would
otherwise be included 1n the
competitive range is expected to exceed
the number at which an efficient
competition can be conducted In
reaching such a conclusion, the
contracting officer may consider such
factors as the results of market research,
histarical data from previous
acquisitions for similar supplies and
services, and the resources available to
conduct the source selection Alternate
Hl of 52 215--16, Contract Award, may
be used to indicate the Government’s
estimate of the greatest number or
proposals that will be included in the
competitive range for purposes of
conducting an efficient competition
among the most highly rated proposals

(c) After evaluating offers, the
contracting officer may determine that
the number of proposals that would
otherwise be included 1n the
competitive range exceeds the number
at which an efficient competition can be
conducted Provided the solicitation
notifies offerors that the competitive
range can be limited for purposes of
efficiency, the contracting officials may
Iimit the number of proposals in the
competitive range to the greatest

number that will permit an efficient
competition among the most hughly
rated proposals The basic solicitation
provisions at 52 215-16, Contract
Award, reserves the contracting officer's
right to limut the competitive range for
purposes of efficiency

{d) If the contracting officer
determines that an offeror’s proposal 1s
no longer in the competitive range the
proposal shall no longer be considered
for award Written notice of this
decision shall be provided to the
unsuccessful offeror at the earliest
practucable time (see 15 1002(b))

(e} Offerors excluded from the
competitive range may request a
debriefing When a debriefing 1s
requested, see 15 1004

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

6 Section 52 212-1 15 amended by
revising the provision date and
paragraph (g) to read as follows

52 212-1 Instructions to Offerors—
Commercial items
* * * * *

Instructions to Offerors—Commercial
Items (Date)

* * * * *

(g} Contract award (not applicable to
Invitafion for Bids) The Government mntends
to evaluate proposals and award a contract
without discussions with offerors (except
communications conducted for the purpose
of minor clarification) Therefore, each
mndrvidual offer should contain the offeror’s
best terms from a cost or price and techrical
standpoint However, the Government
reserves the right to conduct discussions 1f
the Contracting Officer later determines them
to be necessary If discussions are held and
the Contracting Officer determines that the
number of proposals that would otherwise be
1n the competitive range exceeds the number
at which an efficient competition can be
conducted, the Contracting Officer may hrit
the number of proposals in the competitive
range 1o the greatest number that will permt
an efficient competition among the most
highly rated proposals The Government may
reject any or all offers if such action is 1n the
public interest, accept other than the lowest
offer, and warve informalities and minor
wrregularities an offers received
* * * * *

7 Section 52 215-16 1s amended by
revising the provision date and
paragraph (c), revising Alternate II (c),
and adding a new Alternate III to read
as foilows

52 215-16 Contract Award
* *® * * *

Contract Award (Date)
® * * * *

(c) The Government intends to evaluate
proposals and award a contract after
conducting discussions with responsible
offerors whose proposals have been
determined to be within the competitive
range If the Contracting Officer determines
that the number of proposals that would
otherwise be 1n the competitive range
exceeds the number at which an efficient
competition can be conducted the
Contracting Officer may limit the number of
proposals 1n the competitrve range to the
greatest number that wall permt an efficient
competition among the most highly rated
proposals Therefore each initial offer should
contain the offeror s best terms from a cost
or price and techmical standpoint
* * * * *

Alternate II (Date) * * *

{c) The Government 1ntends ta evaluate
proposals and award a contract without
discussions with offerors (except
communications conducted for the purpose
of minor clarification) Therefore each
indrvidual offer should contain the offeror’s
best terms from a cost or price and technical
standpoint However, the Government
reserves the night to conduct discussions 1f
the Contracting Officer later determines them
to be necessary If discussions are to be held
and the Contracting Officer deternunes that
the number of proposals that would
otherwise be 1n the competitive range
exceeds the number at which an efficient
competition can be conducted, the
Contracting Officer may limut the number of
propasals 1n the competitive range to the
greatest number that will permt an efficient
competition among the most highly rated
proposals

Alternate IfI (Date} As prescribed 1n
15 407(d)(4) (1), 1nsert the following
paragraph (1) 1n the basic provision

() If che Contracting Officer exercises the
Government's right to limat the number of
proposals i the competitive range, the
competitive range will be limited to no more
than (insert number)

[FR Doc 96-19351 Filed 7-30-96 8 45 am!}
BILLING CODE §820-EP—M
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 6, 12, 15, and 52

7\5({ " [FAR Case 96-303)L—

RIN 9000-AH15

Federal Acquisition Regulation;
Competitive Range Determinations

AGENCIES® Department of Defense (DOD),

General Services Admimistration (GSA),
and National Aeronautics and Space
Admnistration (NASA)

ACTION: Proposed rule

SUMMARY. The Civilian Agency
Acqusition Council and the Defense
Acquisition Regulations Council are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement Sections 4101 and 4103 of
the Federal Acquisition Reform Act of
1996 The rule provides the contracting
officer with the authority to limit the
s1ze of the competitive range, 1n
accordance with critenia specified n the
solicitation, to the greatest number that
will permit an efficient competition
This regulatory action was not subject to
Office of Management and Budget
review under Executive Order 12866,
dated September 30, 1993 This 1s not a
major rule under 5 U S C 804

DATES. Comments should be submaitted
on or before September 30, 1996 to be
considered 1n the formulation of a final
rule

ADDRESSES Interested parties should
submit written comments to General
Services Admimstration, FAR
Secretamat (MVRS), 18th & F Streets,
NW, Room 4037, Washington, DC
20405

Please cite FAR case 96-303 1n all
correspondence related to this case

FOR FURTHER INFORMATION CONTACT Mr
Ralph DeStefano at (202) 501-1758 n
reference to this FAR case For general
information, contact the FAR
Secretariat, Room 4037, GS Building,
Washington, DC 20405 (202) 501-4755
Please cite FAR case 96-303

SUPPLEMENTARY INFORMATION:
A Background

Subsections 4101 (a) and (b) of the
Federal Acquisition Reform Act of 1996
(Pub L 104-106) (the Act) require FAR
1mplementation of the requirement to
obtain full and epen competition 1n a
manner that 1s consistent with the need

to efficiently fulfill the Government’s
requirements Section 4103 of the Act
provides that the contracting officer may
Iimit the number of proposals 1n the
competitive range, in accordance with
cnitenia specified in the solicitation, to
the greatest number that will permnit an
efficient competition The proposed rule
revises FAR 6 101(b), 12 301(e),

15 407(d){4), 15 609, 52 212-1(g) and

52 215-16 to implement sections 4101
and 4103 The integrity, farrness, and
openness principles in FAR subpart

1 102 are not changed

B Regulatory Flexibility Act

The proposed changes may have a
sigmificant econorruc impact on a
substantial number of smal] entities
within the meaning of the Regulatory
Flexibility Act, 5 U S C 601, et seq,
because the rule revises the procedures
for determining the competitive range in
negotiated acquisitions The size of the
competitive range will be reduced 1n
some negotiated acquisitions and some
offerors may be eliminated from a
competition earlier than they would be
eliminated under existing procedures
However, bid and proposal costs are
expected to decrease, as an offeror who
15 not likely to recetve an award will be
less likely to remain in a competition,
An Initial Regulatory Flexibility
Analysis has been performed and wall
be provided to the Chief Council for
Advocacy of the Small Business
Administration A copy of the IRFA may
be obtained from the FAR Secretariat
Comments are 1nvited from small
businesses and other interested parties
Comments from small entities
concerning the affected FAR subpart
will be considered 1n accordance with
section 610 of the Act Such comments
must be submutted separately and
should cite 5 U S C 601, et seq (FAR
case 36-303), 1n correspondence

C Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed changes
to the FAR do not unpose any
substantial change 1n recordkeeping or
information collection requirements, or
collections of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U 5C 3501, et seg

List of Subjects m 48 CFR Parts 6, 12,
15 and 52

Government procurement

Dated July 25, 1996
Edward C Loeb
Director, Federal Acqunsttion Policy Division

Therefore, 1t 15 proposed that 48 CFR
Parts 6, 12, 15 and 52 be amended as set
forth below

1 The authority citation for 48 CFR
Parts 6, 12, 15 and 52 continues to read
as follows

Authority 40 USC 486(c), 10U S C 2301
to 2331, and 42 U S C 2473(c)

PART 6—COMPETITION
REQUIREMENTS

2 Section 6 101 1s amended by
revising paragraph (b) to read as follows

6101 Policy

* * * * *

(b} Contracting officers shall provide
for full and open competition through
use of the competitive procedure, or
combination of competitive procedures,
contained 1n this subpart that 1s best
surted to the circumstances of the
contract action and 1s consistent with
the need to efficiently fulfiil the
Government’s requirement Cantracting
officers must use good judgment 1n
selecting the procedure that best meets
the needs of the Gavernment

PART 12.3—ACQUISITION OF
COMMERCIAL ITEMS

3 Section 12 301 1s amended by
adding new paragraph (e)(4) to read as
follows

12301 Solicitation provisions and
contract clauses for the acquisition of
commercial items,
* * * * *

(e L I

{4) The contracting officer may
reserve the right to conduct discussions
with offerors determined to be withun
the competitive range after evaluation of
proposals and to limit the number of
proposals in the competitive range to
the greatest number that will permit an
efficient competition among the most
highly rated proposals 52 215-18,
Contract Award, Alternate III, may be
used 1n solicitations for this purpose
* * * * *

PART 15—CONTRACTING BY
NEGOTIATION

4 Section 15 407 1s amended by
revising paragraph (d)(4) (1) and adding
new paragraph {d){4){m) to read as
follows

15 407 Solicitation provisions

* * * * *

(d)***
4 * * *



Register on September 12, 1996 (61 FR 48380). Since it is
important to consider the proposed rule for FAR Case

96-303, Competitive Range Determinations, in the broader
context ¢f FAR Part 15 as a whole, we encourage interested
parties to express their positions on this rule as part of
the public meeting on the rewrite of FAR Part 15, Phase I.
That meeting 1s scheduled for November 8, 1996, from 10 a.m.
to 5 p.m., local time at the NASA Headquarters Building
Auditoraium, 300 B St., SW, Washington D.C. 20024, Tf vyou
wish to attend the meeting, or to make presentations on
competitive range determinations, please contact the FAR Part
15 Rewrite Committee Chair, Ms, Melissa Rider, DAR Councal,
Attn: IMD 30139, PDUSD(A&T)DP/DAR, 3062 Defense Pentagon,
Washington, D.C. 20301-3062; telephone

(703) 602-0131.
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DEPARTMENT OF DEFENSE

GENERAL SERVICES ADMINISTRATION

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CFR Parts 6, 15, and 52

[FAR Case 96-303]

Federal Acquisition Regulation; Competitive Range
Determinations

AGENCIES: Department of Defense (DoD), General Services
Administration {GSR), and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule, extension of comment period.

SUMMARY: The public comment period for the proposed rule,
which was published 1n the Federal Register on July 31, 1996
(61 FR 40116), 1s extended through November 19, 1996.

FOR FURTHER INFORMATION CONTACT: For general information,
contact the FAR Secretariat, Room 4037, GS Building,
Washington, D.C. 20405 (202) 501-4755. Please cite FAR Case
96-303.

SUPPLEMENTARY INFORMATION: The public comment period on the
proposed rule 1s extended to conform with the public comment
period on the proposed rule for the FAR Part 15 Rewrite—-

Phase I, FAR Case 95-029, which was published in the Federal



implement Sections 4101 and 4103 The integrity, fairness,
and openness principles in FAR Subpart 1 102 are not changed
B. Regulatory Flexibility Act

The proposed changes may have a significant economic
impact on a substantial number of small entities within the
meaning of the Regulatory Flexibility Act, 5 U §.C. 601, et
s5eg., because the rule revises the procedures for determining
the competitive range in negotiated acguisitions The size
of the competitive range will be reduced in some negotiated
acquisitions and some offerors may be eliminated from a
competition earlier than they would be eliminated under
existing procedures. However, bid and proposal costs are
expected to decrease, as an offeror who 1s not likely to
receive an award will be less likely to remain 1in a
competition. An Initial Regulatory Flexibility Analysis has
been performed and will be provided to the Chief Council for
Advocacy of the Small Business Administration A copy of the
IRFA may be obtained from the FAR Secretariat. Comments are
invited from small businesses and other interested parties.
Comments from small entities concerning the affected FAR
subpart will be considered in accordance with section €10 of
the Act. Such comments must be submitted separately and
should cite 5 U S C 601, et seg (FAR case 56-303), in
corresponderice.
C. Paperwork Reduction Act

The Paperwork Reduction Act does not apply because the

proposed changes to the FAR do not impose any substantial

FARDocs 96PropRules 96-303
3 7/25/%6 11 10 AM
JPoland
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DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION
48 CFR Parts 6, 12, 15 and 52
[FAR Case 96-303]
RIN: 9000-AH1S
Federal Acquisition Regulation; Competitive Range
Determinations
AGENCIES: Department of Defense (DOD), General Services
Administration (GSA), and National Aeronautics and Space
Administration (NASA)
ACTION Proposed rule, extension of comment period
SUMMARY. The public comment period on the proposed rule

which was published in the Federal Register at 61 FR 40116,

July 31, 1996, i1s extended through November 19, 1936 The
rule implements Sections 4101 and 4103 of the Federal
Acquisition Reform Act of 1996 and relates to providing the
contracting officer with the authority to limit the size of
the competlt}ve range, 1n accordance with criteria specified
in the solicitation, to the greatest number that will permit
an efficient competition.

The rule 1s extended to conform with the public comment
period on the proposed rule for the FAR Part 15 Rewrite--
Phase I, FAR Case 95-029, which was published in the Federal
Register at 61 FR 48380, September 12, 1896. Since it is

important to consider the proposed rule for FAR Case 96-303,




Council, Attn: IMD 3D139, PDUSD (A&T)DP/DAR, 3062 Defense
Pentagon, Washington, DC 20301-3062; telephone (703) 602-
0131, facsimile ((703) 602-0350 by November 15, 1f possible.
Please cite FAR case 96-303. For logistics information

regarding the public meeting contact Ji1ll Dickey, telephone

(816) 926-7203, facsimile (816) 823-1167.

Dated: 1930

EDWARD C. LOEB

Dairector,
Federal Acquisition Polaicy Davisaon.

o ) dsd //«/57“(’3(0
A “
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scheduled for discussion, should
contact the FAR Part 15 Commuttee
Chaur at the following address Ms
Melissa Rider, DAR Council, Attn IMD
3D139, PDUSD(A&T) DP/DAR), 3062
Defense Pentagon, Washington, DC
20301-3062, Telephone (703) 602-
0131

Dated October 3, 1996
Edward C Loeb
Brrector Federal Acquisition Policy Division
fFR Doc 96-25941 Filed 10-8-96, 8 45 am)|
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

Comments Interested parties ShOUI%ﬁENERAL SERVICES

submit written comments to General
Services Administration, FAR
Secretariat (MVRS), Attn Sharon Kiser
18th & F Streets, NW , Room 4037
Washington, DC 20405 Please cite FAR
case 35-029 1n all correspondence
related to this 1ssue

Electromic Access This proposed rule
15 posted on the Acquusition Reform
Network (ARNET) at www-far npr gov
Comments may be submitted
electromically at that address

FOR FURTHER INFORMATION CONTACT For
wformation regarding the public
meeting, contact the FAR Part 15
Rewrite Commuttee Chair, Ms Melissa
Rider, telephone (703} 602-0131 Fax
(703} 602-0350 For general
information, contact the FAR
Secretariat, Attn Victoria Moss, Room
4037, G5 Building Washington, DC
20405, telephone (202) 501-4755 Please
cite FAR case 95-029

SUPPLEMENTARY INFORMATION The
public comment period for the proposed
rule, which was published in the
Federal Register on September 12, 1996
{61 FR 48380), 1s extended through
Novernber 19, 1996 The public meeting
date 1s changed from October 17, 1996,
to November 8, 1996, to encourage
increased participation by interested
parties

ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 6, 12, 15 and 52
[FAR Case 96-303]

RIN 9000-AH15

Federal Acquisition Regulation,
Competitive Range Determinations

AGENCIES Department of Defense (DOD),

General Services Admunistration (GSA),
and National Aeronautics and Space
Admimstration (NASA)

ACTION Proposed rule, extension of
comment period

SUMMARY The public comment period
on the proposed rule which was
published m the Federal Register at 61
FR 401186, July 31, 1996, 1s extended
through November 19, 1996 The rule
umplements Sectrons 4101 and 4103 of
the Federal Acquisition Reform Act of
1996 and relates to providing the
contracting officer with the authority to
limit the size of the competitive range,
n accordance with criteria specified 1in
the solicitation, to the greatest number
that will permut an efficient
competitron

The public comment period 1s
extended to conform with the public
comment period on the proposed rule
for the FAR Part 15 Rewrite—Phase |

FAR Case 95-029, which was published
i the Federal Register at 61 FR 48380,
September 12, 1996 Since 1t 1s
umpaortant to consider the proposed rule
for FAR Case 96-303, Competitive
Range Deterrminations, in the broader
context of FAR Part 15 as a whole, we
encourage interested parties to express
therr positions on this rule as part of the
public meeting on the rewrite of FAR
Part 15 Phase [
DATES Comments Comments on the
proposed rule should be submitted in
writing to the GSA on or before
Navermber 19, 1996

Public Meeting The meeting 15
scheduled for November 8, 1896 from
10am to5pm, local ume

ADDRESSES The location of the meeting
will be the NASA Headquarters
Building Auditorium, 300 E St SW,
Washington DC 20546 If you wish to
attend the meeting, or to make
presentations on competitive range
deterrmnations please contact the FAR
Part 15 Rewrrte Commuttee Chair, Ms
Melissa Rider, DAR Council, Attn IMD
3D139, PDUSD (A&T) DP/DAR 3062
Defense Pentagon, Washington, D C
20301-3062 telephone (703) 602-0131
FOR FURTHER INFORMATION CONTACT Mr
Ralph DeStefano at (202) 501-1758 n
reference to this FAR case For general
mformation, contact the FAR
Secretariat, Room 4037, GS Building,
Washington DC 20405 {202) 501-4755
Please cite FAR case 96-303

List of Subjects i 48 CFR Parts 6, 12,
15 and 52

Government procurement

Dated October 3 1996
Edward C Loeb
Drrector, Federal Acquisitton Policy Division
[FR Doc 96-25942 Filed 10-8-96 8 45 am)
BILLING CODE 6820-EP-P



Register on September 12, 1996 (61 FR 48380). It 1is
important to consider the proposed rule for FAR case

96-303, Competitive Range Determinations, in the broader
context of FAR Part 15 as a whole. There are differences
between the Competitive Range case and the FAR Part 15
Rewrite--Phase I case that are due primarily to the different
baselines used. The Competitive Range case uses the baseline
of the current FAR Parts 15 and 52, while the FAR Part 15
Rewrite--Phase I case uses a baseline of reorganized and
revised Parts 15 and 52. Notwithstanding the minor
differences between the cases, we encourage interested
parties to express their positions on this rule as part of a
second public meeting on the FAR Part 15 Rewrite--Phase I,
which is being held in Kansas City, MO to allow small
businesses in the Midwest an opportunity to participate more
fully in the rulemaking process. That meeting 1s scheduled
for November 18, 1996, from 9 a.m. to 12 p.m., local time at
the Ramada Inn Benjamin Ranch, 6101 East 87th Street (I-435
and 87th Street Exit), Kansas City, MO, Sierra Rooms I, 1II,
and III, telephone (816) 765-4331.

If you wish to attend the meeting, or to make presentations
on competitive range determinations, please contact the FAR

Part 15 Rewrite Committee Chair, Ms. Melissa Rider, DAR



REQUEST FOR PUBLICATION

FAR cas b96_-55‘0é , COMPETITIVE RANGE DETERMINATIONS

NSION OF COMMENT PERIOD

I am requesting the following special handling for this document

Signed
o

Emergency publication date: Please publish this
document on or before November 15, 1996 Because
the meeting 1s schdeduled for 11/18/96 and must
coincide with another public meeting, this is an
emergency request If there 1s a problem, please
contact us in time for resolution.

Emergency filing or publication: Attached 1s a
letter explaining the need for emergency filing or
publication

Confirm publication date: Please call me to
confirm the publication date, comment closing date,

anA/Aav carmavratae rmart rmimbhar Af Ffhiec dociimaent
CALINA T VA A P A S N J ot d A LA AT N N N e e WA N VAR AN A N .

Separate Part: Please publish this document in a

canaratra rnart of +the Faderal Racictrar When there are
ORI LT Rl L VL waa TSIl O L TS LTO AL T al T

TvasToa

other proposed, interim, or final rules appearing 1in

+ha samas
AN LALLM

separate part.

5
1ssue, please combine them in the same

Diskette Certification: I hereby certify that

the electronic transmittal, in ASCII text, i1s identical
to the hard copy document of FAR Case 96-303,
Competitive Range Determinations

Date: /7“/5?"C?<b
Beverly Fayson

FAR Secretariat Telephone. 202-501-475%5




58622

Federal Register / Vol 61, No 222, Friday, November 15,

1996 / Proposed Rules

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 6, 15, and 52

[FAR Case 96-303)

Federal Acquisition Regulation,
Competitive Range Determinations

AGENCIES Department of Defense (DoD)},
General Services Adminustration (GSA),
and National Aeronautics and Space
Admmstration (NASA)

ACTION: Proposed rule, extension of
comment perod

SUMMARY The public comment period
for the proposed rule, Competitive
Range Determinations (96-303), which
was published in the Federal Register
on July 31, 1996 (61 FR 40116},1s
extended through November 26, 1996
DATES Comments on the proposed rule
should be submitted by November 26,
1996

FOR FURTHER INFORMATION CONTACT
Beverly Fayson, the FAR Secretariat,
Room 4037, GS Building, Washington
DC 20405, {202) 501-4755 Please cite
FAR case 96303

SUPPLEMENTARY INFORMATION The
public comment penod on the proposed
rule 1s extended to conform with the
public comment period on the proposed
rule for the FAR Part 15 Rewrite—Phase
I, FAR Case 95-029, which was
published 1n the Federal Register on
September 12, 1996 (61 FR 48380} It1s
tmportant to consider the proposed rule
for FAR Case 96-303 Competitive
Range Determinations, in the broader
context of FAR Part 15 as a whole

There are differences between the
Competitive Range case and the FAR
Part 15 Rewnite—Phase I case that are
due primarily to the different baselines
used The Compentive Range case uses
the baseline of the current FAR Parts 15
and 52, whle the FAR Part 15 Rewnte—
Phase I case uses a baseline of
reorganized and revised Parts 15 and 52
Notwithstanding the minor differences
between the cases, we encourage
imterested parties to express their
posttions on this rule as part of a second
public meeting on the FAR Part 15

Rewrite—Phase I, which 1s being held in
Kansas City, MO to allow small
businesses in the Midwest an
opportumty to participate more fully
the rulemaking process That meeting 1s
scheduled for November 18 1996, from
9am to12pm local ime at the
Ramada Inn Benjamin Ranch, 6101 East
87th Street (I-435 and 87th Street Exat),
Kansas City, MO, Sierra Rooms I 1I and
I, telephane (816) 765-4331

If you wish to attend the meeting or
to make presentations on competitive
range determinations, please contact the
FAR Part 15 Rewrite Committee Chaur,
Ms Melissa Rider, DAR Council, Attn
IMD 3D139, PDUSD(A&T)DP/DAR, 3062
Defense Pentagon, Washington, DC
20301-3062, telephone {703) 602-0131
facsirmule (703) 602-0350 by November
15, 1f possible Please cite FAR Case 96-
303 Far logistics information regarding
the public meeting contact ill Dickey,
telephone (816) 926-7203, facsimile
(816) 823-1167

Dated November 12 1996
Edward C Loeb
Director, Federal Acquisition Policy Division
[FR Doc 96-29400 Filed 11-14-96 8 45 am]
BILLUNG CODE 6820-JC—P



General Services Adminstration
Office of Acquisition Policy
Washington, DC 20405

My 13 1497

FROM: . i
CHAIRMAN

CIVILIAN AGENCY
ACQUISITION COUNCIL

SUBJECT: FAR Case 96-303, Competitive Range Determinations,
Federal Acguisition Reform Act, Section 4103

Please close the subject FAR Case. The proposed rule under

FAR Case 95-029 subsumed the proposed rule under FAR Case 96-
303.

cc: Director, DARC

Feoeral Recycling Program 7." Printed on Recycied Paper



of Management and Budget approval under 44 U §.C. 3501, et
seq.
List of Subjects in 48 CFR Parts 15 and 52

Government procurement



Office of Acquisition Palicy
Washington, DC 20405

SNl Cep

MEMORANDUM FOR FAR SECRETARIAT

FROM EDWARD C LOEB
CHAIRMAN
CIVILIAN AGENCY
ACQUISITION COUNCIL

SUBJECT FAR Case 96-303, Competitive Range Determinations,
Federal Acquisition Reform Act, Section 4103

This memorandum provides the subject case for publication as
a proposed rule

Section 4101 of the Federal Acquisition Reform Act of 1396
{Pub L 104-10€¢) {(FARA)} provides that the FAR shall ensure
that the reguirement to obtain full and open competition 1s
implemented in a manner that 1s consistent with the need to
efficiently fulfill the Government’s requirements Section
4103 of FARA provides that the contracting officer may limit
the number of proposals in the competitive range, 1n
accordance with criteria specified in the solicitation, to
the greatest number that will permit an efficient
competition The proposed rule revises FAR 6 101 (b),
15.404(d) (4), 15.609 and 52.215-16 to implement Sections 4101
and 4103

The case was reviewed by the CAAC through 1ts review of the
Part 1% Committee Rewrite Report The CARAC’'s and the DARC’'s
position on the Part 15 Rewrlte was presented at the FAR
Council meeting on April 22 Because this part of the Part
15 Rewrite is also i1mplementing Sectilions 4101 and 4103 of
FARA, it 1s being processed on a separate track in order to
meet the statutory implementation date. The following 1is
enclosed for your information

1 Rule
Collateral requirements

2. DARC Memo

This decument shall not be sent to the Federal Register until
gspecific approval is obtained from the Director.

Federat Recycling Program "a Prnted on Recycled Paper

General Services Administration & 7



Competitive Range Determinations, in the broader context of
FAR Part 15 as a whole, we encourage interested parties to
express their positions on this rule as part of the public
meeting on the rewrite of FAR Part 15, Phase I That meeting
1s scheduled for Novembker 8, 1996, from 10 a.m. to 5 p m.,
local time at the NASA Headquarters Building Auditorium, 300
E St., SW, Washington D.C 20024 If you wish to attend the
meeting, or to make presentations on competitive range
determinations, please contact the FAR Part 15 Rewrite
Committee Chair, Ms. Melissa Rider, DAR Council, Attn: IMD
3D139, PDUSD({A&T)DP/DAR, 3062 Defense Pentagon, Washington,
D.C 20301-3062; telephone (703) 602-0131.
FOR FURTHER INFORMATION CONTACT: Mr Ralph DeStefano at
(202) 501-1758 1n reference to this FAR case. For general
information, contact the FAR Secretariat, Room 4037, GS
Building., Washington, DC 20405 (202) 501-4755. Please caite
FAR case 96-303
List of Subjects in 48 CFR Parts 6, 12, 15 and 52:
Government procurement.

Dated OCT 3 1936

4

Director,
Federal Acguisition
Policy Division.

[BILLING CODE 6820-EFP}

FARDocs 96PropRules 96-303ext
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INITIAL REGULATORY FLEXTBILITY ANALYSIS
FAR CASE 56-303

This initial regulatory flexibility analysis has been
prepared 1in accordance with 5 U S.C.603.

1. Reasons for the Proposed Action.

This proposed rule amends the Federal Acguisition Regulation
to allow contracting officers to limit the competitive range, 1in
negotiated acquisitions, to the greatest number of proposals that
w1ll permit an efficient competition.

2. Objectives and Legal Basis.

The proposed rule implements Section 4103 of the Federal
Acquisition Reform Act of 1996 (Public Law 104-106). Section
4103 provides that, 1f the contracting officer determines that
the number of offerors that would otherwise be included in the
competitive range exceeds the number at which an efficient
competition can be conducted, the contracting officer may limit
the number of proposals 1n the competitive range, in accordance
with the criteria specified in the solicitation, to the greatest
number that will permit an efficient competition among the most
highly rated cfferors

3 Description and Estimate of the Number of Small Entities to
Which the Proposed Rule Will Apply.

The proposed rule will apply to all large and small entities
who offer supplies or services to the Government in competitive
negotiated acquisitions The size of the competitive range will
be reduced 1n some negotiated acguisitions, and some offerors may
be eliminated from a competition earlier than they would be
eliminated under existing procedures. However, bid and proposal
costs are expected to decrease, as an offeror who 1s not likely
to receive an award will be less likely to remain in a
competition

4 Projected Reporting, Recordkeeping, and Other Compliance
Requirements of the Proposed Rule.

The proposed rule does not impose any new reporting,
recordkeeping, or other compliance requirements
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 6, 15, and 52

[FAR Case 96-303]

Federal Acquisition Regulation,
Competitive Range Determinations

AGENCIES Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Admuinistration {(NASA)

ACTION Proposed rule, extension of
comment period

SUMMARY The public comment period
for the proposed rule Competitive
Range Deternmnations (96-303), which
was published 1n the Federal Register
on July 31, 1896 (61 FR 40116), 1s
extended through November 26, 1996
DATES Comments on the proposed rule
should be submtted by November 26,
1996

FOR FURTHER INFORMATION CONTACT
Beverly Fayson, the FAR Secretariat,
Room 4037, GS Building, Washington,
DC 20405, (202) 501-4755 Please cite
FAR case 96-303

SUPPLEMENTARY INFORMATION The
public comment period on the proposed
rule 1s extended te conform with the
pubhc conment period on the proposed
rule for the FAR Part 15 Rewrite—Phase
I FAR Case 95-029, which was
published in the Federal Register on
Septernber 12, 1996 {61 FR 48380) It 1s
important to consider the proposed rule
for FAR Case 96-303, Competitive
Range Determinations, 1n the broader
context of FAR Part 15 as a whole

There are differences between the
Competitive Range case and the FAR
Part 15 Rewnite—Phase [ case that are
due primarily te the different baselines
used The Competitive Range case uses
the baseline of the current FAR Parts 15
and 52, while the FAR Part 15 Rewrite-—
Phase I case uses a baseline of
reorgamzed and revised Parts 15 and 52
Notwithstanding the minor differences
between the cases, we encourage
interested parties to express their
positions on this rule as part of a second
public meeting on the FAR Part 15

Rewrite—Phase I, which 1s being held 1n
Kansas City, MO to allow small
businesses n the Midwest an
opportunity to participate more fully in
the rulemaking process That meeting 1s
scheduled for November 18, 1996, from
9am to 12 pm, local time at the
Ramada Inn Benfamin Ranch, 6101 East
87th Street (I-435 and 87th Street Exit),
Kansas City, MO, Sierra Rooms [, II, and
111, telephone (816} 765-4331

If you wish to attend the meeting, or
to make presentations on competitive
range determinations, please contact the
FAR Part 15 Rewrite Commuttee Chaur,
Ms Melissa Rider, DAR Council Attn
IMD 30139 PDUSD{A&T)DP/DAR, 3062
Defense Pentagon, Washington, DC
20301--3082, telephone (703) 602-0131,
facsimile (703} 602-0350 by November
15 1f possible Please cite FAR Case 96—
303 For logistics information regarding
the public meeting contact Jill Dickey,
telephone {816) 926-7203, facsimile
(816) 823-1167

Dated November 12 1996
Edward C Loeb
Drrector Federal Acquisition Palicy Division
[FR Doc 96-29400 Filed 11-14-96 § 45 am)]
BILLING CODE 6820-IC—P



DEPARTMENT OF DEFENSE

GENERAL SERVICES ADMINISTRATION

NATIONAL AERCNAUTICS AND SPACE ADMINISTRATION

48 CFR Parts 6, 15, and 52

[FAR Case 96-303]

Federal Acquisition Regulation; Competitive Range
Determinations

AGENCIES: Department of Defense (DoD), General Services
Administration (GSA), and Naticnal Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule, extension of comment period.

SUMMARY: The public comment period for the proposed rule,
Caompetitive Range Determinations (96-303), which was
published 1n the Federal Register on July 31, 1996 (61 FR
40116), 1s extended through November 26, 1996.

FOR FURTHER INFORMATICON CONTACT: the FAR Secretariat, Room
4037, GS Building, Washington, DC 20405 (202) 501-4755,.
Please cite FAR case 96-303.

SUPPLEMENTARY INFORMATION: The public comment period on the
proposed rule 1s extended to conform with the public comment
period on the proposed rule for the FAR Part 15 Rewrite--

Phase I, FAR Case 95-029, which was published in the Federal



change 1in recordkeeping or information collecticn
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Management and Budget under 44

List of Subjects in 48 CFR Parts 6, 12, 15 and 52:
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Director,
Federal Acquisition Policy Division
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATICN

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 6, 12, 15, and 52
[FAR Case 96-303]
RIN S000-AH15

Federal Acquisition Regulation,
Competitive Range Determinations

AGENCIES Department of Defense (DOD),
General Services Admimstration (GSA),
and National Aeronautics and Space
Administration (NASA)

ACTION. Proposed rule

SUMMARY The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement Sections 4101 and 4103 of
the Federal Acquisition Reform Act of
1996 The rule proviades the contracting
officer with the authority to limit the
si1ze of the competitive range, 1n
accordance with criteria specified 1n the
solicitation, to the greatest number that
will permut an efficient competition
This regulatory action was not subject to
Office of Management and Budget
review under Executive Order 12866,
dated September 30, 1993 This s not a
major rule under 5US C 84

paTES Comments should be submtted
on or before September 30, 1996 to be
considered 1n the formulation of a final
rule

ADDRESSES Interested parties should
submit written comments to General
Services Admunistration, FAR
Secretanat (MVRS), 18th & F Streets,
NW, Room 4037, Washington, DC
20405

Please cite FAR case 96-303 1n all
correspondence related to this case

FOR FURTHER INFORMATION CONTACT Mr
Ralph DeStefano at (202) 501-1758 in
reference to this FAR case For general
information, contact the FAR
Secretariat, Room 4037, GS Building,
Washington, DC 20405 (202) 501-4755
Please cite FAR case 96-303

SUPPLEMENTARY INFORMATION®
A Background

Subsections 4101 (a) and (b} of the
Federal Acquisition Reform Act of 1996
(Pub L 104-106) (the Act) require FAR
implementation of the requirement to

obtain full and open competition in a
manner that 1s consistent with the need

to efficiently fulfill the Government's
requirements Section 4103 of the Act
provides that the contracting officer may
Limit the number of proposals n the
competitive range, 1n accordance with
critena specified 1n the salicitation, to
the greatest number that will permit an
efficient competiion The proposed rule
revises FAR 6 101(b), 12 301(e),

15 407(d)(4), 15 609, 52 212-1(g) and

52 215-16 to implement sections 4101
and 4103 The integnty, fairness, and
openness principles m FAR subpart

1 102 are not changed

B Regulatory Flexibility Act

The proposed changes may have a
sigmficant economic impact on a
substantial number of small entities
within the meamng of the Regulatory
Flexibility Act, 5 U S C 601, et seq,
because the rule revises the procedures
for determimng the competitive range n
negotiated acquisitions The size of the
competitive range will be reduced in
some negotiated acquisitions and some
offerors may be ehminated from a
competition earlier than they would be
eliminated under existing procedures
However, bid and proposal costs are
expected to decrease, as an offeror who
15 not likely to recerve an award will be
less likely to remain in a competition
An Imitial Regulatory Flexibility
Analysis has been performed and will
be provided to the Chuef Councit for
Advocacy of the Small Business
Adminmistration A copy of the IRFA may
be obtained from the FAR Secretanat
Comments are invited from small
businesses and other mterested parties
Comments from small entities
concerning the affected FAR subpart
will be considered 1n accordance with
section 610 of the Act Such comments
must be submitted separately and
should cite 5 U S C 601, et seq (FAR
case 96-303), 1n correspendence

C Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed changes
to the FAR do not impose any
substantial change in recordkeeping or
information collection requirements, or
collections of information from offerors,
contractors, or members of the public
which requre the approval of the Office
of Management and Budget under 44
USC 3501, et seq

List of Subjects in 48 CFR Parts 6, 12,
15 and 52

Government procurement

Dated July 25, 1996
Edward C Loeb,
Director Federal Acquisition Policy Diviston

Therefore, 1t 1s proposed that 48 CFR
Parts 6, 12, 15 and 52 be amended as set
forth below

1 The authority citation for 48 CFR
Parts 6, 12, 15 and 52 continues to read
as follows

Authority 40U SC 486(c), 10U SC 2301
t0 2331 and 42U S C 2473(c)

PART 6—COMPETITION
REQUIREMENTS

2 Section 6 101 15 amended by
revising paragraph (b) to read as follows

6101 Policy

* * * * *

(b} Contracting officers shall provide
for full and open competition through
use of the competitive procedure, or
combination of competitive procedures,
contained 1n thns subpart that 1s best
suited to the circumstances of the
contract action and 1s consistent with
the need to efficiently fulfill the
Government’s requirement Contracting
officers must use good judgment 1n
selecting the procedure that best meets
the needs of the Government

PART 12 3—ACQUISITION OF
COMMERCIAL ITEMS

3 Section 12 301 1s amended by
adding new paragraph (e)(4) to read as
follows

12 301 Soticitation provisions and
contract clauses for the acquisition of
commercial items

* * * * *

(e) * * *

(4) The contracting officer may
reserve the right to conduct discussions
with offerors deterrmned to be within
the competitive range after evaluation of
proposals and to limit the number of
proposals 1n the competitive range to
the greatest number that will permit an
efficient competition among the most
highly rated proposals 52 215-16,
Contract Award, Alternate III, may be
used n solicitations for this purpose
* * * * *

PART 15—CONTRACTING BY
NEGOTIATICN

4 Section 15 407 1s amended by
revising paragraph (d)(4)(11) and adding
new paragraph {d}{4) in) to read as
follows

15407 Solicitation provisions
* * * * *

(d) * ¥ ¥

(4) * K K
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In reply refer to
FAR Case: 96-303

MEMORANDUM FOR MR. EDWARD C. LOEB, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: DoD Approval to Publish Proposed Rule

We have received DoD approval to publish the proposed rule
under FAR Case 96-303, Competitive Range Determinations.

Please request clearance for publication from the Office of

Management and Budget’'s Office of Information and Regulatory
Affairs. Our case manager 18 Ms. Melissa Rider, (703)602-0131.

D. S.

Captain, gC, USN

Director, Defense Acquisition
Regulations Councal
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(1) If awards are intended to be made
without discussions with offerors
withmn the competitive range, use the
bastc provision with its Alternate II

{113) If the Government wishes to
reserve the right to limit the competitive
range to no more than a specific
number, use the basic provision with its
Alternate III, or the basic provision with
both Alternates II and IIT
* * * *® *

5 Section 15 609 15 revised to read as
follows

15609 Competitive range

(a} The contracting officer shall
determine the competitive range for the
purpose of conducting written or oral
discussion {see 15 610(b)} based on cost
or price and other factors 1n the
sohicitation The competitive range
consists of proposals having the greatest
likehhood of award based on the factors
and subfactors 1n the solicitation

(b) In planmng an acquisition, the
contracting officer may determine that
the number of proposals that would
otherwise be included 1n the
competitive range 1s expected to exceed
the number at which an efficient
competition can be conducted In
reaching such a conclusion, the
contracting officer may consider such
factors as the results of market research,
historical data from previous
acquisitions for similar supphes and
services, and the resources available to
conduct the source selection Alternate
IIT of 52 215-186, Contract Award, may
be used to indicate the Government’s
estimate of the greatest number or
proposals that will be included 1n the
competitive range for purposes of
conducting an efficient competition
among the most highly rated proposals

(c) After evaluating offers, the
contracting officer may determine that
the number of proposals that would
otherwise be included 1n the
competitive range exceeds the number
at which an efficient competition can be
conducted Prowvided the solicitation
notifies offerors that the competitive
range can be limited for purposes of
efficiency, the contracting officials may
It the number of proposals 1n the
competitive range to the greatest

number that will permit an efficient
competition among the most highly
rated proposals The basic solicitation
provisions at 52 215-16, Contract
Award, reserves the contracting officer’s
night to limut the competitive range for
purposes of efficiency

(d) If the contracting officer
determnes that an offeror's proposal 18
no longer 1n the competitive range the
proposal shall no longer be considered
for award Wriiten notice of this
decision shall be provided to the
unsuccessful offeror at the earliest
practicable time (see 15 1002(b)}

(e} Offerors excluded from the
competitive range may request a
debriefing When a debnefing 1s
requested, see 15 1004

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

6 Section 52 212-1 1s amended by
revising the provision date and
paragraph (g) to read as follows

52 212-1 Instructions to Offerors—
Commercial ltems
* * * * *

Instructions to Offerors—Commercial
Items (Date)

* * * * *

(g) Contract award (not applicable to
Invitation for Bids) The Government intends
to evaluate proposals and award a contract
without discussions with offerors {except
commumcations conducted for the purpose
of mmnor clanfication) Therefore, each
individual offer should contain the offeror s
best terms from a cost or price and technical
standpoint However the Government
reserves the night to conduct discussions 1f
the Contracting Officer later determines them
to be necessary If discussions are held and
the Contracting Officer determines that the
number of proposals that would otherwise be
m the competitive range exceeds the number
at which an efficient competihion can be
conducted the Contracting Officer may linmt
the number of proposals 1n the competitive
range to the greatest number that will permat
an efficient competition among the most
highly rated proposals The Government may
reject any or all offers if such action is in the
public interest accept other than the lowest
offer, and waive informahties and minor
wregularities 1n offers received
* * * * *

7 Section 52 215-16 1s amended by
revising the provision date and
paragraph (c}, revising Alternate II (c),
and adding a new Alternate III to read
as follows

52 215-16 Contract Award
* * * * *

Contract Award {Date)
* * * * *

(c) The Government intends to evaluate
proposals and award a contract after
conducting discussions with responsible
offerors whaose proposals have been
determuned to be within the competitive
range If the Contracting Officer determines
that the number of proposals that would
otherwise be 1n the competitive range
exceeds the number at which an efficient
competition can be conducted the
Contracting Officer may limit the number of
propasals 1n the competitive range to the
greatest number that will permzt an efficient
competition among the most haghly rated
proposals Therefore each initial offer should
contain the offeror s best terms from a cost
or price and techmcal standpoint
* * * * *

Alternate I (Date) * * *

{c) The Government intends to evaluate
proposals and award a contract without
discussions with offerors (except
commumcations conducted for the purpose
of minor clarfication) Therefore each
individual offer should contain the offeror s
best terms from a cost or price and techmcal
standpoint However, the Government
reserves the right to conduct discussions if
the Contracting Officer later determines them
to be necessary If discussions are to be held
and the Contracting Officer determuines that
the number of proposals that would
otherwise be 1n the competitive range
exceeds the number at which an efficient
competition can be conducted, the
Contracting Officer may limnit the number of
proposals 1n the competitive range to the
greatest number that will permit an efficient
competition among the most highly rated
proposals

Alternate HI (Date) As prescnibed i
15 407(d){(4H11) msert the following
paragraph (1) in the basic provision

{1) If the Contracting Officer exercises the
Government s nght to limit the number of
proposals in the competitive range, the
competitive range will be limited to no more
than (insert number)

[FR Doc 96-19351 Filed 7-30-96 8 45 am)]
BILLING CODE 6820-EP-M



INITIAL REGULATORY FLEXIBILITY ANALYSIS, page 2
FAR CASE 96-303

5 Relevant Federal Rules Which May Duplicate, Overlap, or
Conflict With the Proposed Rule.

The proposed rule does not duplicate, overlap, or conflict
with any other Federal rules.

6. Significant Alternatives to the Proposed Rule.

The proposed rule implements the statutory requirement to
permit contracting officers, 1n certain circumstances, to reduce
the number of proposals in the competitive range, 1n accordance
with the criteria specified in the solicitation, to the greatest
number that will permit an efficient competition among the most
highly rated offerors.

Under the proposed rule, source selecticon officials will
continue to establish evaluation factors as provided in FAR 15.6,
including any applicable preferences for small entities.
Proposals will be evaluated in accordance with the criteria
specified 1n the solicitaticn The contracting officer may then
reduce the number of proposals in the competitive range to the
greatest number that will permit an efficient competition among
the most highly rated offerors

In drafting the rule, consideration was given to alternate
language to describe the proposals that would remain in the
competitive range, for instance, retaining the current FAR
language that requires offerors with a reasonable chance of award
to be retained within the competitive range. However, "the
greatest number that will permit an efficient competition®
conforms more closely with the actual language and intent of
Section 4103.

None of the alternatives considered different treatment for
proposals from small vs. large entities because one of the
overarching concerng 1n drafting the propecsed rule was to
continue to provide for fair and equal treatment for all
proposals If any preferences for small entities apply to a
specific procurement, such preferences will continue to apply,
and to provide the intended benefits for small entities
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In reply refer to
FAR Case: 96¢-303

MEMORANDUM FOR MR. ED LOEB, CHAIRMAN
CIVILIAN AGENCY ACQUISITION COUNCIL

SUBJECT: Competitaive Range Determinations

Subsequent to our memo of June 26, 1296, 1n which we advised
you that we have received DoD approval to publish the proposed
rule, our staffs discussed the necessity of revising the Initial
Regulatory Flexibility Analysis. Accordingly, we have prepared
the attached revised analysis.

Please amend the Federal Register notice to reflect these
revisions, and publish the proposed rule upon receipt of the
appropriate clearance from OMB’s Office of Information and
Regulatory Affairs. Our case manager 1s Ms. Melissa Rider,
{703)602-0131.

D. S. Parr
Captain, 5S¢, USN
Director, Defense Acquisition
Regulations Council
Attachment



{(g) Contract award (not applicable to Invitation for
Bids) The Government intends to evaluate proposals and
award a contract without discussions with offerors (except
communications conducted for the purpose of minor
clarification). Therefore, each i1ndividual offer should
contain the offeror’s best terms from a cost or price and
technical standpoint However, the Government reserves the
right to conduct discussions if the Contracting Officer
later determines them to be necessary. If discussions are
held and the Contracting Officer determines that the number
of proposals that would otherwise be in the competitive
range exceeds the number at which an efficient competition
can be conducted, the Contracting Officer may limit the
number of proposals in the competitive range to the greatest
number that will permit an efficient competition among the
most highly rated proposals. The Government may reject any
or all offers 1f such action 1s in the public interest,
accept other than the lowest offer; and waive informalities
and minor irregularities in offers received.

[52.215-16 Contract Award

As prescribed in 15.407(d){(4), insert the following
provision:

CONTRACT AWARD (XXX 1996)
* k%

{c) The Government 1intends to evaluate proposals and award
a contract after conducting werittem—er—e=al discussions with
a3t responsible offerors whose  proposals have been
determined to be within the competitive range. [Tf the
contracting officer determines that the number of proposals
that would otherwise be in the competitive range exceeds the
number at which an efficient competition can be conducted,
the Contracting Officer may limit the number of proposals in
the competitive range to the greatest number that will
permit an efficient competition among the most highly rated
proposals.] However, each initial proposal should contain

the offeror’s best terms from a cost or price and technical
standpoint



SUBPART 12.3-SOLICITATION PROVISIONS AND CONTRACT CLAUSES
FOR THE ACQUISITION OF COMMERCIAL ITEMS

* % ¥ Kk K*

12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.

* ok Kk Kk Kk

{e) Discret:ionary use of FAR provisions and clauses

* *x * * %

{4y The contracting cfficer may reserve the right
to conduct discussions with offerors determined to be within
the competitaive range after evaluation of proposals and to
limit the number of proposals in the competitive range to
the greatest number that will permit an efficient
competition among the most highly rated proposals. 52 215-
16, Contract Award, Alternate III, may be used in
solicitations for this purpose.

52.212-1 Instructions to Offerors-Commercial Items.
As prescribed in 12.301(b) (1), insert the following
provision:

INSTRUCTIONS TO OFFERORS-COMMERCIAL ITEMS (xxx 1996)

* Kk kX * *

(gr—Contract—award {not—appiicable toInvitation—for
Brds—The-Government intends—toevaluate—offersand award



General Services Administration
Office of Acquisition Policy
Washington, DC 20405

O 72[\/@ /ré/ //Z ((/y/

Captain D $§ Parry, SC , USHN

Director

Defense Acquisition Regulations Council
ATTN- IMD 3D139%

PDUSD (A&T)

3062 Defense Pentagon

Washington, DC 20301-3062

Re FAR Case 96-303, Competitive Range Determinations

Dear Captaln Parry.

This letter confirms the July 5, 1996, revisions to the
subject proposed rule enclosured. By memorandum dated June
25, 1996, we provided a proposed rule for publication to the
FAR Secretariat with a copy to you. The proposed rule
revised FAR 6.101(b), 15 404(d)(4), 15.609, and 52.215-16 to
implement Sections 4101 and 4103 of the Federal Acguisition
Reform Act of 1996 (Pub L. 104-106) We will notify the FAR
Secretariat of the revisions

Sincerely,

/5!

EDWARD C. LOEB
Chairman

Civilian Agency
Acquisition Council

Enclosure

Federal Recycling Program LP Printed on Recycled Paper




July 17, 1996

Mr. Peter Welss

Office of Information and Regulatory Affairs
Office of Management and Budget

Docket Library, Room 10102

725 17th Street, NW

Washington, DC 20503

Dear Mr. Weiss:

The Department of Defense, the General Services
Administration, and the National Aeronautics and Space
Administration have agreed to publish FAR case 96-303,
Competitive Range Determinations, as a proposed rule.
Enclosed are three copies of the draft rule for your

review. This rule has been identified as “not significant.”

If you have any questions regarding this rule, I can
be reached at (202) 501-0692.

Sincerely,

BEVERLY FAYSON
FAR Secretariat
Federal Acquisition Pelicy Division

Enclosures

cc:0fficial File-MVRS:Reading File-MVR:R.DeStefano/MVRR
BFayson:3)p:501-4787:7/12/96:FARDocs /96-303PR (REVISED) /Weiss



Therefore, i1t 1s proposed that 48 CFR Parts 6, 12, 15 and
52 be amended as set forth below:

1. The authority citation for 48 CFR Parts 6, 12, 15 and
52 continues to read as follows

Authority: 40 U.S C. 486(c), 10 U S C 2301 to 2321,
and 42 U.S C. 2473 (c).

FPART 6—COMPETITION REQUIREMENTS

2. Section 6.101 1s amended by revising paragraph (k) to
read as follows
6.101 Policy
* * * * *

(b) Contracting officers shall provide for full and open
competition through use of the competitive procedure, or
combination of competitive procedures, contained in this
subpart that 1s best suited to the circumstances of the
contract action and 1s consistent with the need to
efficiently fulfill the Government's requirements.
Contracting officers must use good judgment in selecting the
procedure that best meets the needs of the Covernment
PART 12.3-——ACQUISITION OF COMMERCIAL ITEMS

3. Section 12 301 is amended by adding new paragraph
(e} (4) to read as follows:

12.301 Solicitation provisions and contract clauses
for the acquisition of commercial items.
(g) * *
(4) The contracting officer may reserve the

right to conduct discussions with offerors determined to be

FARDocs 96PropRules 96-303
5 7/25/%6 11 10 AM
JPoland



Altexnate IIT (DATE) As prescribed in 15.407(d) (4) (111),
insert the following paragraph (1) in the basic provision-

{1} If the Contracting Officer exercises the
Government’s right to limit the number of proposals in the
competitive range, the competitive range will be limited to
no more than {insert number)

[BILLING CODE 6820-EP]

FARDocs 96PropRules 96-303
10 7/25/96 11 10 aM
JPcland



proposals 1n the competitive range to the greatest number
that will permit an efficient competition among the most
highly rated proposals The Government may reject any or all
offers 1f such action is in the public interest, accept other
than the lowest offer; and waive informalities and minor
irregularities 1in offers received.

7 Section 52 215-16 1s amended by revising the

provision date and paragraph (c), revising Alternate II (c)

i

and adding a new Alternate III to read as follows

52.215-16 Contract Award.

* * * * *

CONTRACT AWARD {DATE)

(¢} The Govermment intends to evaluate proposals and
award a contract after conducting discussions with
responsible cfferors whose proposals have been determined to
be within the competitive range. If the Contracting Officer
determines that the number of proposals that would otherwise
be in the competitive range exceeds the number at which an
efficient competition can be conducted, the Contracting
Officer may limit the number of proposals in the competitive
range to the greatest number that will permit an efficient
competition among the most highly rated proposals.
Therefore, each initial offer should contain the offeror’s
best terms from a cost or price and technical standpoint.

* * * * *
Alternate TII (DATE) * * *

(c} The Government intends to evaluate proposals and
award a contract without discussions with offerors {except
communications conducted for the purpose of minor
clarification). Therefore, each individual offer should
contain the offeror’'s best terms from a cost or price and
technical standpoint. However, the Government reserves the
rignt to conduct discussions if the Contracting Officer later
determines them to be necessary. If discussions are to be
held and the Contracting Officer determines that the number
of proposals that would otherwise be in the competitive range
exceeds the number at which an efficient competition can be
conducted, the Contracting Officer may limit the number of
proposals in the competitive range to the greatest number
that will permit an efficient competition among the most
highly rated proposals.

FARDocs 96PropRules 96-303
g 7/25/96 11 10 AM
JPoland



competitive range to the greatest number that will permit an
efficient competition among the most highly rated proposals
The basic solicitation provision at 52 215-16, Contract
Award, reserves the contracting officer’s right to limit the
competitive range for purposes of efficiency.

(d) If the contracting officer determines that an
offeror’s proposal 1s no longer in the competitive range the
proposal shall no longer be considered for award. Written
notice of this decision shall be provided to the unsuccessful
offeror at the earliest practicable time (see 15 1002(b).

(e) Offerors excluded from the competitive range may
request a debriefing. When a debriefing 1s requested, see
15.1004.

PART 52—-SOLICITATION PROVISIONS AND CONTRACT CLAUSES

6 Section 52.212-1 is amended by revising the
provision date and paragraph (g) to read as follows:
52.212-1 Instructions to Offerors—Commercial Items.

* * * * *

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS (DATE)

* * * * *

(g) Contract award (not applicable to Invitation for
Bids) . The Government intends to evaluate proposals and
award a contract without discussions with offerors (except
communications conducted for the purpose of minor
clarification). Therefore, each individual offer should
contain the offeror’s best terms from a cost or price and
technical standpoint. However, the Government reserves the
right to conduct discussions if the Contracting Officer later
determines them to be necessary. If discussions are held and
the Contracting Officer determines that the number of
proposals that would otherwise be in the competitive range
exceeds the number at which an efficient competition can be
conducted, the Contracting Officer may limit the number of
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Proposed Rule
Implementation of FARA Section 4101 and 4103
Baseline: FAC 90-38

15.609 Competitive range.

{a) The contracting officer shall determine which proposals
are in the competitive range for the purpose of conducting
written or oral discussion (see 15 610(b)}) The competitive
range shall be determined on the basis of cost or price and
other factors that were stated in the solicitation and shall
include &iF proposals that have a reasonable chance of being

[(b) If the contracting officer determines that
the number of proposals that would otherwise be in the
competitive range exceeds the number at which an efficient
competition can be conducted, the contracting officer may
limit the number of proposals in the competitive range to
the greatest number that will permit an efficient
competition among the most highly rated proposals
(10 U.8.C. 2305(b) and 41 U.S.C. 253b{(4d)(2)).]

(B {cl) If the contracting officer—after—<compitying
wieh—315—610-{b}+ determines that a{n offeror’s] proposal ne

lenger has—a—reasonable—chaneeof [is no longer in the
competitive range] being-selected for contract—award— £ [,
the proposal shall ] may reolonger-be-considered-fexr
seleetion—[no longer be considered for award. Written
notice of this decision shall be provided to unsuccessful
offerors at the earliest practicable time (see 15.1002(b)).]

(¢} Fhre——eontractingofficer shall mnetifvin writingap
£for—awerd +tsee—35-30024o )~
[(d) Offerors excluded from the competitive range may

request a debriefing. When a debriefing is requested, see
15.1005.]

+& [(e}]....
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within the competitive range after evaluation of proposals
and to limit the number of proposals in the competitive range
to the greatest number that will permit an efficient
competition among the most highly rated proposals 52 215-
16, Contract Award, Alternate III, may be used 1n
solicitations for this purpose

PART 15-—CONTRACTING BY NEGOTIATION

4 Section 15.407 is amended by revising paragraph

(d) (4) (i1) and adding new paragraph (d){(4)(111) to read as

follows.
15.407 Solicitation provisions.
* * * * *
{dy * *» =
* %* * * *
(4) * * =
* * * * *

(11) If awards are i1ntended to be made without
discussions with offerors within the competitive range, use
the basic provision with 1ts Alternate II

(i11) TIf the Government wishes to reserve the
right to lim:it the competitive range to no more than a
specific number, use the basic provision with 1ts Alternate
I1I, or the basic provision with both Alternates II and TITI.
* * * * *

5. Section 15.609 1s revised to read as follows:

15.609 Competitive range.

FARDocs 96PropRules 96-303
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{a) The contracting officer shall determine the
competitive range for the purpose of conducting written or
oral discussion (see 15.610(b)) based on cost or price and
other factors in the solicitation The competitive range
consists of proposals having the greatest likelihood of award
based on the factors and subfactors in the solicitation.

(b} In planning an acquisition, the contracting officer
may determine that the number of proposals that would
otherwise be included in the competitive range 1s expected to
exceed the number at which an efficient competition can be
conducted. In reaching such a conclusion, the contracting
officer may consider such factors as the results of market
research, historical data from previous acquisitions for
similar supplies and services, and the resources available to
conduct the source selection Alternate III of 52.,215-16,
Contract Award, may be used to indicate the Government’s
estimate of the greatest number or proposals that will be
included in the competitive range for purposes of conducting
an efficient competition among the most highly rated
proposals.

{c) After evaluating offers, the contracting cofficer may
determine that the number of proposals that weould otherwise
be included in the competitive range exceeds the number at
which an efficient competition can be conducted. Provided
the solicitation notifies offerors that the competitive range
can be limited for purposes of efficiency, the contracting

officials may limit the number of proposals in the
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otherwise qualified and competitive contractors as would be expected.
Rather than providing guidance for consistent, government-wide
implementation of this provision, the proposed rule again allows each
contracting officer to concoct his or her own methodology (or none at all)
for excluding some contractors and including others, as long as there 1s
some nexus to (1 e. “based on” ) the factors and subfactors in the
solicitation.

However, the law and the statement of managers 1s more explicit -- the
determinations must be “on the basis of price, quality and other factors
specified 1n the solicitations for the evaluation of proposals ” The
contracting officer 1s not free to establish independent or extraneous
factors in making this significant determinations -- but must make the
mttial thorough evaluation of all offers submutted based on all of the
evaluation factors tn the solicitation. The last sentence of 15 609(a) and
the clause at 52.215-16(c) must be corrected.

Next, the proposal provides only limited guidance on the use of criteria
for the determination of how to divine the number of proposals to be
retained 1n the competitive range. The various subsections of the
proposed revision to FAR 15 609 do not clearly set forth what the
requirements are for a contracting officer to lumit the competitive range (o
a number less all who submut responsive offers. Indeed, one must read
and re-read the subsections Just to ensure that the rather clear direction of
the statute are even alluded to in the proposed rule

For example, subsection (c) states in part that “Provided the solicitation
notifies offerors that the competitive range can be limited for purposes of
efficiency, the contracting officials [officers?] may limit the number of
proposals 1n the compettive range to the greatest number that will permit
an efficient competition among the most highly rated proposals.” No
where does 1t state that the rating must be m accordance with all of the
evaluation factors set forth in the solicitation. The closest provision in
that regard s 1n subsection (a), with no suggestion that this 1s how the
determination must be made. In fact, subparagraph (c) erroneously tells
the contracting officer just to include the standard Contract Award clause
and all will be fine!
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Simuilarly, subsection (b) could easily lead a contracung officer to
conclude that the simple way to limit the competitive range 1s to inciude
the number of proposals he wants to review n the solicitation, and that
there 1s even a standard form for this purpose with a blank space to be
filled in with the number acceptable to the contracting officer The clause
at 52.215-16(c) Alternate III does not include the word “estimate”
provided for in proposed 15.609(b); does not provide for any authority to
increase the number of proposals in the competitive range if the actual
receipt of highly-rated pro-posals exceeds the magical number selected at
the time the solicitation 1s i1ssued; and no recognition of the fact that a
fewer number of mtially evaluated proposals may remain.

Finally, FAR 15 609(a), as recommended 1n this rule, provides that--
“The contracting officer shall determme the competitive range for the
purpose of conducting written or oral discussion (see 15.601(b)) based on
cost or price and other factors in the solicitation. The competitive range
consists of proposals having the greatest likelihood of award based on the
factors and subfactors in the solicitation.”

The last sentence of current 15 609(a) states: “When there 1s doubt as to
whether a proposal 1s 1n the competitive range, the proposal shall be
included.” The new rule should retain this important last sentence. --
when in doubt, retain an offeror in the competitive range. This sentence,
sought to be deleted n three separate rulemakings, takes on important
new significance in light of the congressional direction in FARA, and 1s
an appropriate way to fulfill the statutory call for “limiting the
competitive range to the greatest number that would permit an etficient
competition.”

THE RULE IMPROPERLY IMPACTS COMMERCIAL ITEM
PROCUREMENTS

The proposed rule would add a new paragraph to FAR Section 12.301(e),
as amended by FASA, that largely restates for commercial products the
competitive range authority of Section 4103 of FARA, although there are
some key differences. Part 12 was updated to implement FASA just
before this proposed rule was published (FAC 90-40 on July 26, 1996),
under-scoring the need to see all of the interrelated parts of the
regulations 1n order to conduct a meanungful and thorough analysis.
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Indeed, rather than providing government-wide guidance as the statute
requires, the proposed rule would simply allow any contracting officer
conducting a competitive solicitation for a commercial item to “reserve
the right” to limuit competition 1n advance of the receipt and evaluation of
proposals It 1s clear that FARA contemplated an affirmative contracting
officer determination of these critical matters, but the proposed rule
ignores that

This section of the rule also omits one of the critical safeguards required
by FARA, namely that solicitations would set forth the criteria by which
the competitive range decision would be made, and that decisions would
be made 1n accordance with them. The requirement in the statute that
competitive range determinations be made based solely on the evaluation
factors and subfactors contained in the solicitation are conspicuously
absent from new section 12.301(e}(4) of the proposed rule, and 1s a
critical defect 1n the coverage.

The same defect of failing to include the language concerning criteria for
competitive range determinations 1n the solicitation, 1s also missing from
the proposed revisions to the Contract Award clause and Alternative Il in
the new proposed 52.215-16 contract clause. Furthermore, those
proposed clauses explicitly allow each contracting officer to establish his
or her own scheme for ranking the proposal that would result in the
exclusion from offerors from competition, without regard to the
mandatory evaluation of all offers submutted and without complying with
the evaluation factors and subfactors listed in the solicitations.

Alternative III in item #7 of the proposed rule would allow each
contracting officer to limit the number of competitors for a contract
simply by filling in the blank n the form to whatever number he or she
selects No guidance 1s given regarding to how thus selection should be
made and no acknowledg-ment that there statutory requirements that
apply 1s provided. Agaimn, government-wide FAR gwdance 1s eliminated
and each contracting officer 1s provided more than a reasonable amount
of discretion 1n excluding from competition otherwise qualified
competition.

Fnally, item #6 1n the proposed rule would provide mstructions to
offerors of commercial items in situations other than IFBs. These
istructions would provide different -- and in many regards more ruthless
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-- competitive range provisions than authorized by Sections 4101 and
4103 of FARA. We could not find any provisions in FARA that
authorized these separate provisions or that allowed these compeutive
range changes other than for section 2305(b)(4) of title and section
253b(d) of title 41.

CONCLUSION

The July 31 rule fails to fully and fairly implement several key elements
of the statute. Where the proposed rule recognizes statutory changes that
benefit only the government, the rule fails to balance the requirements
with other required provisions of law, and fails to provide proper
guidance to the contracting communuty on how these provisions are to
operate in practice. Since there 18 conflicting coverage between this July
rule and a more comprehensive rule published on September 12, this July
rule should be withdrawn 1n 1its entirety.

Sincerely,

American Movers Conference

American Subcontractors Association, Inc.

Associated Builders and Contractors, Inc.

Computing Technology Industry Association

Household Goods Forwarders Association of America

Small Business Legislative Council (Includes 93 associations)
U.S. Chamber of Commerce
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OFFICE OF TRE ASSISTANT SECRETARY

MEMORANDUM FOR GENERAL SERVICES ADMINISTRAT
FAR SECRETARIAT (MRVS)

FROM- SAF/AQC
1060 Axr Force Pentagon
Washington, DC 20330-1060

SUBJECT Comments on Proposed Rule Part 15 Rewnite
(FAR Cases 95-029 & 96-303)

The A1r Force has been an active participant in the Rewrite team’s development
of the proposed coverage in the subject cases As part of the public comment pracess,
we requested Air Force field input and used 1t to form this consohdated Air Force
response. The comments we offer consist of significant policy 1ssues (Atch 1) and
numerous issues identified by the field as areas for clarification or adminstrative
correction (Atch 2) Some of the mputs of cur field activities demonstrate the
uncertainty that wiil exist when long-standing policies and processes are so
significantly revised

One of the lessons learned as we have implemented acquisition reforms of the
gsame magmtude as the rewnite of FAR Part 15 1s that 1t requires a change 1n the
mind-set of both industry and government acqusition personnel Proposed changes,
such as the concepts of increased openness and the shanng of information between
government acquirers and industry supphers closely mirror commercial practices
which are substantially different from traditional government contracting methods.
On the other hand, the increased reliance on the busimmess judgments of government
contracting officers, working 1in an environment less structured by regulation, 1s one
that may concern some members of industry comfortable with the status quo.
Extensive training will be requured and there needs to be a carefully planned
implementation. Lessons learned will begin to form the new framework for
“Contracting by Negotiations” after the publication of this final rule and its
subsequent use

Lt Col Greg Waeber, SAF/AQCP, (703) 695-3859, will continue to be our
representative on the Rewrite team as the

Attachments- {OTHY P. MALISHENKO, Brig Gen, USAF
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2. Clarification Requests Assisiani Secretasy (ACRUEEE
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Aar Force Input
Sigmificant 1ssues.

1. We are concerned that the proposed pohcy allowing substantial amendments
to the sohcitation right up to award (FAR 15.205) could result in offerors that have
been ehmnated from the competitive range (no longer eligible for award) being unable
to reenter the competition even though requirements may have changed 1 such a way
that they would now be a viable competitor

The proposed language at 15.205 (e) “If a change is so substantial that it
warrants a complete revision . Contracting officer shall cancel the original
solicitation and 1ssue a new one” may be too restrictive to allow previously excluded
offerors from having an opportunity to re-enter a competition when the requirement 1s
changed but not changed enough (in the determination of the Contracting Officer) to
merit cancellation

Recommendation: Add at the beginning of 15 205 (e) a new sentence
“Consideration should be given to providing an eliminated offeror an opportunity to

reenter if a solicitation is changed significantly after an offeror(s) has been elhminated
from the competitive range

2 (Case 96-303) Reference proposed language at 15.407 (d)}(4)(), 15 609(b) and
52.215-16(c) (ALT III) We received numerous comments strongly disagreeing with
establishing in the solicitation the number of proposals which will be retained in the
competitive range. It 1s not realistic to predict this number before receipt of proposals.
If 2 number 1s inserted in the Contract Award provision, i1t may be too high or low,
depending on the actual proposals that are received. There 1s no benefit to be derived
from establishing, 1n advance, the number of proposals 1n the competitive range.
Recommend consideration be given to deleting this language. Allow the contracting

officer to decide who and how many are retamned in the competitive range, after
proposal evaluation.

We understand that this is permissive and agencies could choose to not

predetermine the competitive range, however, we believe that 1 a vast majority of the
cases 1t is inappropriate anyway

Additionally, 15.406 subparagraphs (b) and (c) regarding efficient competition
do not provide a defimition of “efficient,” nor does the provision 52 215-1 provide any
additional information to prospective offerors as to what “efficient” means. We have a
concern that without additional guidance on what 1s meant by “efficient” or a clearer
defimition of the term “efficient competition,” the tendency on the part of the
government will still be a preference towards leaving otherwise acceptable proposals
1n the competitive range rather than ehminating proposals for the purpose of

“officiency.” If “efficient competitions” are to become practice, more guidance on how
to determine efficiency 1s required
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competitive advantage over other offerors? Depending upon how “late” the submission
1s, the late offeror would effectively have had more time to prepare the proposal
Moreover, if the late proposal 1s evaluated and the late offeror 1s subsequently
determined to be the successful offeror and awarded a contract, does the government
open 1tself to claims of unfair treatment by the unsuccessful offerors who submatted on
time? Does the team believe that the benefits of considering “late” proposals
outweighs the increased risks associated with charges of unfair practice 1f the
successful offeror’s proposal was submitted past the designated proposal receipt date”

»
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15.208(a) This paragraph references clause 52 215-1, Instructions to Offerors -
Competitive Acqusition, but the clause in part 52 1s titled Instructions to Offerors -
Negotiated acquisition These need to be consistent

Subpart 15 4:

15.401 Definitions

Need better defimtion of “deficiency.” Rewrte defines as “A single material
failure to meet a Government requirement or a smgle flaw that appreciably increases
the risk of unsuccessful contract performance ” Increased over what? Recommend
changing the definition to read: “A deficiency as used 1n this subpart 1s a single
material failure to meet a Government requirement or an element of risk which may
adversely 1mpact the successful contract performance.”

Suggest adding at the end of the “discussions” definition the words “which may
result in revisions to the proposal.”

Suggest a defimtion of “clanfication” be added, as follows “Clarfication, as
used in this subpart, means communication both before and after establishment of the
competitive range between the contracting officer and the offeror which do not require
a proposal revision to obtain information to facihtate the Government’s decision either
to award without discussions or to determine the competitive range, to ocbtan
information to explain or resolve ambiguities, or to correct proposal mistakes ”

FAR 15 402-Source selection objective.

If the lowest price technically acceptable process 1s used, will contracting
officers be able to use past performance as an evaluation criteria on a pass/fail basis?
Recommend a statement which clarifies.

15 403 Responsibilities:

Subparagraph (b)(1): Delete “an” after “includes,” and delete “mix of” after
“appropriate ”

15.404 Evaluation factors and subfactors.

i
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advantageous to the Government. Any deviations from the terms and conditions of
the proposed contract, as well as the comparative advantages to the Government, shall
be clearly 1dentified and exphcitly defined The Government reserves the rnight to
modify the sohcitation to allow all offerors an opportunity to submit revised proposals
based on the revised requirements ”
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offeror's 1s not Recommend adding language which specifies the types of acquisition
for which this technique 1s suitable, or, conversely, emphasizing that if the acquisition
requires evaluating against criteria which can measure differences 1n the offerors
proposals beyond “acceptable - non-acceptable,” then the techmque not be used

15 102 Tradeoff process

Subparagraph (a)(1). Delete the word “sigmficant” after “and” and before
“gubfactors.” (This comment also apphes to 15.404(a) and 15.404(d).)

15.104 Oral presentations:

No differentiation 18 made between submitting proposals orally, and permutting
the offerors to do oral presentations that reiterate, or summarize, what they submt 1n
writing. Additionally, 1t must be made clear whether oral presentations or proposals
will constitute “discussions” or only “communications” as defined 1n subpart 15 407
For these reasons, we think 1t 1s necessary to differentiate between oral proposals and
oral presentations. Also, guidance regarding protests in the oral presentations/oral
proposals environment 1s needed

Subpart 15 2. Sohatation and Receipt of Proposals

15.200(a). The changes to this part delete all references and defimition of
Request for Quotation (RFQ) Part 13, Sumphfied Acqusition Procedures, however,
st1il uses the term as a method of solicitation for actions above the micro-purchase
threshold. Part 13 needs to cover and define the RFQ.

15.202: Subparagraph (d): Recommend definition of “facsimile” be expanded to
include digital methods of recewving and transmitting proposals such as computer
fax/modems, email, or bulletin boards or homepages on the World Wide Web
Subparagraph (e): The requirements cited here for a “letter RFP” are the same as
those that are required for a full-blown RFP Suggest that the requirements for a
letter RFP be more flexible to allow a procedure now being used on sole source
acquisitions, whereby the contractor and government IPT write the contract together

15 202(d)(1)(iai) This paragraph discusses electromc commerce but 1t falls under
paragraph (d) which only covers facsimile proposals. Was the intent for this to cover
both facsimile proposals as well as electronic proposals? If so, it should be moved

15.203-4 Section IV, Contract Clauses 1s not clear on where special clauses
hould be placed 1n the new Model Contract Format. This paragraph states that
ection IV only includes clauses not tallored to the acquisition.

th @

15.207 Submission, modification, revision, and withdrawal of proposals.

Subparagraph (b). If late proposals may be considered “if doing so 1s 1n the
government’s best 1nterest,” does this not potentially put the late offeror at a
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There 1s no discusston 1n this subparagraph about the evaluation team
comparing the offeror proposals against the evaluation critena specified 1in the
sohcaitation It appears that we are “leaping” 1nto the comparative assessment of
proposals Was this intended? Is this not the place to state that the proposals must
first be evaluated against the stated criteria by the evaluation team? Recommend
new first sentence be mnserted 1n the first paragraph which states “The source
selection evaluation team must evaluate proposals received against the evaluation
eriteria stated 1n the solicitation ” The sentence which follows would then need to be
modified by mserting “then” between “shall” and “be ”

Subpart 15.803 Notification of unsuccessful offerors
15 803(2)(b): Delete the word “for”
Subpart 15 806 Postaward debriefing of offerors

Subparagraph (a) May an offeror who was notified of exclusion from the
competition prior to award and who received a preaward debriefing also request and
receive a postaward debriefing? Such offerors may very well request a postaward
debrefing for the purposes of obtaiming information not available to them preaward
We should provide limited debriefings at the tume competitors are excluded from the
competitive range and complete debriefings once the source selection decision 1s
announced.

Provisions

52.215-1 Instructions to Offerors:

Negotiated Acquisition (a)(4) and (a)(5) This language reflects an inconsistency
1n defimtion of discussions. Subparagraph (a)(4) states that “Discussion means
communication..” and subparagraph (a)(5) states the opposite: “Communication
means interchanges ..which are not discussions.” Correct by substituting the word
“interchanges” for “commumnications” 1n subparagraph (a)(4) Also, use of the term
“minor clarifications” 1n subparagraph (a)(5) 1s not consistent with the description of

communications at 15 407 Recommend that the defimtion include the same language
at 15 407 (b)(2) and (3).

52 215-1(a)(5) which defines commumcation as “interchanges with offerors
which are not discussions. .” the subparagraph just above defines discussions
(consistent with 15.401) as “commumcations after establishment of the competitive
range between the CO and an offeror in the competitive range.” To eliminate any
confusion with the definition of communication 1n subpara (a) (5), suggest the
definition be shghtly revised as follows: “Communication means interchanges with
offerors which are not discussions They may be conducted to obtain information

which explains or resolves ambiguities or for mmor clanfications prior to the
establishment of any competitive range

AJT1T0d dDDV/AVS GZZSL69 £OL XVd Z¢ ST NOKW 96/S2/11%

/0




“

7L

507 -

ATTACHMENT A

15.609 Competitive range.

(a) The contracting officer shall determine the competitive range for the purpose of
conducting written or oral discussion (see 15 610(b)) based on cost or price and other factors n
the solicitation The competitive range consists of the greatest number of proposals, rated most

highly 1n accordance with the factors and subfactors criteria specified 1n the solicitation, that can

be efficiently included

(b) In planning an acquisition, the contracting officer may determine that the number
of proposals that would otherwise be included m the competitive range 1s expected to exceed the
number at which an efficient competition can be conducted In reaching such a conclusion, the
contracting officer may consider such factors as the results of market research and historical data
from previous acquisitions for similar supphies and services, and the resources available to

conduct the source selection

(c) After the imtial evaluation of all offers 1n accordance with the factors and
subfactors 1 the solicitation, the contracting officer may determine that the number of proposals
that would otherwise be included m the competitive range exceeds the number at which an
efficient competition can be conducted Provided the solicitation notifies offerors that the
competitive range can be limited for purposes of efficiency, the contracting officials may limit
the number of proposals 1n the competitive range to the greatest number that will permit an
efficient competition among the most highly rated proposals The number set for the competitive

range shall take into account the relative evaluation ratings of all offers If two or more offers are

closelv rated or rated equal and the contracting officer would otherwise include one but not the

other(s). all such offers should be included The basic solicitation provisions at 52 215-16,
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Subparagraph (a) This paragraph makes the statement that the agency
“should compare [the] relative qualities [of the proposals] ” Is this statement
referring to the integrated assessment that must be done by the SSA? If so, 1t should
state thas directly.

Subparagraph (b)(1): Delete “to be considered”

15 405 Proposal evaluation

Subparagraph (2)(3) Techmcal evaluation. This subparagraph states “Ifa
technical evaluation is necessary beyond ensuring that the proposal meets the
minimum requirements m the solicitation. ”, and goes on to state what records must
be mncluded Does this mean if proposals are being evaluated only to determine if they
meet minimum requirements, such as in the LPTA technique, that there 1s no
requirement to document the evaluation?

Paragraph (a)(1) prohibits the performance of cost analysis on source selections
for fixed price or fixed price with economic price adjustment type contracts unless the
price of the otherwise successful offeror 1s determined to be unreasonable. We believe
the contracting officer must have the abihity to request other than cost or pricing data
\n order to perform a cost realism analysis on those contracts that warrant it Price
analysis alone may be inadequate to determine whether the proposed cost/price
realistically reflects the effort required on the contract Cost realism analysis 18 used
for several reasons. to determine whether the price bid reflects the level of manning
outhined in the technical proposal, to ensure the labor rates are 1n comphance with the
requirements of Dawis-Bacon or the Service Contract Aet, and to protect the
government from the nsk associated with unrealistically low prices. Sometimes 1t 18
necessary to have cost information available to assess the impact on and to faciitate
future modifications to the contract. Unrealistically low prices cannot always be
determined based on price analysis alone A price that 1s unrealistic for contractor A

may be realistic for contractor B due to efficiencies or structure of the company which
affect G&A

NOTE. In researching this comment we've discovered that a conflict exists between
Phase I's proposed language and Phase [I's coverage Phase 2 explicitly allows the
contracting officer, 1n exceptional cases, to perform a cost realism analysis for any
Fixed Price type contract Phase I appears to allow cost realism only for cost type
contracts or Fixed Price type contracts other than FFP and FFP EPA contracts.
Suggest that the FAR 15 405 (a) (1) and Phase II's 15.504-1 language covering cost
reahsm analysis be clarified between the Phases to ehminate confusion and that the

FAR does not prohibit us from obtaiming information required to perform the cost
realism analysis when needed.

B ADITOd JODV/AVS €2¢SL69 €0L XVd T€ ST NOR 96/82/11



0TOR

. . / 7 F }' v
. G’ i Nfss‘f
/ C‘:’g 6‘,

15 405 (a)(2)-Past performance evaluation When a small business offeror’s past
performance 1s unsatisfactory, will the contracting officer be required to request a
certificate of competency from the SBA as required by FAR Part 197

15 405(a)(2)(1) states that past performance evaluation 1s separate from the
responsibility determination 1n Subpart 9.1 Yet 1t fails to explain how this evaluation
15 any different from a responsibihity determination done 1n a pure price competition or
low price techmically acceptable competition

15.407 Communications with offerers:

Subparagraph (c) States “If a competitive range 18 established, the contracting
officer shall conduct discussions at least once with all offerors 1n the competitive range
(but see 15.410).” Reference 1s incorrect, and should be changed to “15 408, Award
without discussions ”

Also, why must the Government have discussions with all offerors in the
competitive range “at least once”? If an offeror has an acceptable proposal with no
deficiencies or clarifications needed, what would the Government discuss?

Same paragraph states “All evaluated deficiencies 1n an offeror’s proposal,
except those relating to past performance on which the offeror has already had an
opportunity to comment” Why this exception for past performance” An 1ssue could

still be raised as to relevance of the past performance record to the instant acquisition
Thas should be reconsidered.

Additionally any deficiencies which have already been addressed by the offeror
should not require additional discussions, unless the offeror response was not
sufficient to correct the deficiency

15.407(d)(4)(1). This paragraph is somewhat misleading because if award 1s
being made without discussions, there would be no need for a competitive range since

the concept of competitive range 1s to decide with whom to have discussions Suggest
deletion of the words “within the competitive range”

15 409 Proposal revisions:

There 1s no longer a requirement to 1ssue requests for Best and Final Offers
(BAFOs), or apparently to formally close discussions Was this intended? If
contracting officers wish to 1ssue a request for BAFOs, may they still? Would this
formally close discussions? Is the last sentence of subparagraph (a), which states “The
contracting officer may establish a common cut off date for receipt of proposal
revisions.” really intended to be a form of BAFO?

15.410 Source selection.
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Recommendation” Remove pre-determination of competitive range size

provasions based on efficiency or provide much more information for government and
industry as to the determination of efficient competition.

3 The Air Force supports moving to the MCF but believes 1t must be carefully
planned with a phased implementation that recognizes the substantial upfront
expenses that will be required. We note that several of our MAJCOMs expressed
substantial concerns about the change from the Uniform Contract Format to the
Model Contract Format. Specifically they were concerned that the cost and disruption
of converting automated solicitation and contract preparation systems will be
considerable, including educating the workforce and industry, and that these costs
must be carefully compared to the benefits identified

4. We believe that a “fully responsive” proposal 1s necessary to establish
dascipline 1n the proposal process and to ensure that offerars are treated fairly Based
on this belief, we have concerns related to the proposed language on the submission
and evaluation of Alternate proposals At 15 202(a)(2)(), “Contracting officers may
allow offerors to propose alternative terms and conditions ..that 1s different from the
model in the solicitation.” If an offeror proposes alternate terms and conditions or an
alternate CLIN structure, what happens if the government doesn’t find 1t acceptable?
In any other situation they would be considered non-responsive. The proposed
language 1s silent on the requirement for responsive proposals to be submitted along

with any alternatives Recommend that a requirement be included for an offeror to
submit a responsive proposal

Also, related to alternate proposals 1s the proposed coverage at 15.205 (f) This
proposed FAR section apparently allows what used to be called alternate proposals
minus the requirement for an imitial proposal which meets all the stated
requirements. However, it states “If the proposal considered to be most advantageous
to the Government (determined according to the estabhished evaluation criteria)
involves a departure from the stated requirements ” How can you determine a
proposal 1s most advantageous to the Government according to the established
evaluation criteria which are based on stated requirements 1if the proposal 1s changing
the requirements? Is it not true that a departure from the requirements may result in
a change to the evaluation criter1a? This wording needs reconsideration. However, if
departures from the stated requirements are to be acceptable as alternate proposals,
recommend development of a standard sohcitation provision which describes this
process to potential offerors and which informs potential offerors that any proposed
deviations from the stated requirements may be incorporated into a sobicitation
amendment. A solicitation provision like this would allow an offeror to make an
informed decision on whether they want to submit revised requirements and would
preclude a protest based on a Government failure to inform offerors that their

proposals may result in RFP amendments. Suggested language for proposed
provision.

“Offerors may submit proposals which depart from the stated requirements Such
proposals shall clearly identify why the acceptance of the proposal would be
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Contract Award, reserves the contracting officer’s right to lumt the competitive range for

purposes of efficiency

(d) If the contracting officer determmes that an offeror’s proposal 1s no longer in the
competitive range the proposal shall no longer be considered for award Written notice of this

deciston shall be provided to the unsuccessful offeror at the earliest practicable time (see

15 1002(b))

(e) Offerors excluded from the competitive range may request a debnefing When a

debriefing 1s requested, a debnefing shall be conducted as soon as practicable Ata mmmum,

this preaward debriefing shall include the agency’s evaluation of sigmficant elements i the

offeror’s proposal, a summary of the rationale for elimnating the offeror from the competition,

the relative ranking of the offeror and reasonable responses to relevant questions about whether

source selection procedures contained in the solicitation, applicable regulations, and other

applicable authonties were followed 111 the process of elrmnating the offeror from the

competition see 15 1004

52.212-1 Instructions to Offerors - Commercial Items.

Instructions to Offerors - Commercial Items (Date)

() Contract award (not apphcable to Invitation for Bids) The Government intends
to evaluate proposals and award a contract without discussions with offerors (except
communications conducted for the purpose of minor clanification) Therefore, each individual
offer should contain the offeror’s best terms from a cost or price and techmical standpomnt
However, the Government reserves the nght to conduct discusstons 1f the Contracting Officer
later determimnes them to be necessary If discussions are held and the Contracting Officer
determines that the number of proposals that would otherwise be n the competitive range

exceeds the number at which an efficient competition can be conducted, the Contracting Officer
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the competitive range will be hmited to no more than
(insert number)

Both proposed FAR 15 609(b) and 52 215-16, Alternate 11, appear to conflict
with FARA § 4103 which states

If the contracting officer determines that the number of
offerors that would otherwise be mcluded 1n the
competitive range under subparagraph (A)(1) exceeds the
number at which an efficient competition can be conducted,
the contracting officer may limit the number of proposals in
the competitive range, n accordance with the crtena
specified 1n the solicitation, to the greatest number that
would permut an efficient competition among the offerors
rated most highly 1n accordance with such cntena

The statute requires the contracting officer to deternine those “offerors that would
otherwise be 1n the competitive range under subparagraph (A)(1),” before a determination
that this number exceeds the number at which an efficient competition can be held The
referenced proviston, 10 U S C 2305(b)(4)(A)(1), requires the agency 1o evaluate
competitive proposals “after discussions with the offerors, provided that written or oral
discussions have been conducted with all responsible offerors who submit proposals
within the competitive range ™

Moreover, the public interest may be better served by establishing the competitive
range only after receipt of proposals and evaluation Best value 1s most likely to be
obtamed 1n this manner For example, assume that the contracting officer determines n
advance to limit the competitive range to three based on market research and historical
data from previous acquisitions Then, after recerpt of proposals and evaluation, the
contracting officer determines that, of the e1ght offers recerved, offers three and four are
essentially equal and are also competitive with offerors one and two

Under these circumstances, 1f the contractmg officer had selected Alternate IIT and
stated 1 the solicitation that the competitive range was linuited to no more than three, the
contracting officer would be forced to either (a) only include offerors one and two and
therefore lose competition from offerors three and four who were otherwise among the
most highly rated proposals, or (b) make an arbitrary selection between offerors three and
four even though they are rated essentially equal Both choices could be said to violate
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FARA, which mandates inclusion of the offerors “rated most highly 1/ Ths dilemma
could be avoided 1f the proposed regulations were revised to delete (1) Alternate III
under FAR 52 215-16, (2) the reference in 15 609(b) to the contracting officer’s ability to
state 1n the solicitation the greatest number of proposals that will be mcluded in the
competitive range, and (3) the reference m proposed FAR 15 407(d)(11) to Alternate 111
See Attachment A

The policy argument 1n favor of the proposed regulations 1s that establishing the
maximum number for the competitive range i advance would benefit both the
government and the contractor community The argument 18 that by providing the
information 1n the solicitation (a) the government would reduce the potential for
manipulation of the number for other purposes, (b) offerors could challenge the number
at a time when the government could more easily reconsider and find additional resources
1if the objection 1s well-founded, and (c) offerors could make more meamngful “bid/no-
bid” decisions

The Section has given serious consideration to these menitorious concerns, but
concludes that establishing a maximum 1n advance would not yield the desired benefit
Before receipt of offers, it 1s difficult, 1f not impossible, for the agency to know the
“greatest number” that would permit efficient competition while ensuring full and open
competition Moreover, informing the offerors of the maximum number for the
competitive range would not likely assist offerors in their “bid/no bi1d” decisions or
proposal preparation Regardless of the number of offerors expected 1 the competitive
range, each offeror has to make an independent decision based on 1ts assessments of the
agency’s requirements  Further, the offerors can only guess at the 1dentity or number of
other offerors In addition, any advance limitation on the competitive range will likely
operate as a strong deterrent agamnst the entry of new competitors

In addition, limiting the competitive range n advance could unduly restrict the
contracting officer’s exercise of discretion  Announcing the efficient “limut” 1n advance
would constrain the government’s ability to include the most highly rated offerors Thus,
1f the government receives offers that are evaluated essentially equal, but that exceed the
preannounced limt, 1t will have to either (a) make an arbitrary exclusion decision, or
(b) change the rules of the competition, which would require a solicitation amendment or
a resolicitation It 1s reasonable to anticipate, moreover, that any number selected 1n
advance will be self-perpetuating and will compromuse the agency’s abihity to obtain best
value On the other hand, delaying a decision on the competitive range until offers have

1/ A third choice mught be to revise the solicitation through amendment, or resolicit,
with an expanded competitive range announcement, but these alternatives do not appear
consistent with “efficiency,” especially when better options are available




Attachment 2

52 215-1 Instructions to Offerors--Negotiated Acquisttion
As prescribed m 15 208(a), msert the following provision

Instructions to Offerors--Negotiated Acquisition (Date)

(a) Definitions

(1) Time, 1f stated as a number of days, will include Saturdays, Sundays, and Federal
holidays

(2) In writing or written means any worded or numbered expression which can be read,
reproduced, and later communicated, and includes electronically transmitted and stored
mformation

(3) Revision means a revision of an offer requested by the contracting officer durning
discussions

(4) Discussion means communication after establishment of the competitive range
between the contracting officer and an offeror in the competitive range

(5) Communication means mterchanges with offerors which are not discussions They
may be conducted to obtamn mformation which explans or resolves ambiguities or for minor
clarifications

(b) Amendments to solicitations If this solicitation 1s amended, all terms and conditions
which are not modified remam unchanged Offerors shall acknowledge receipt of any
amendment to this solicitation by the date and time specified in the amendment(s)

(¢) Submussion, revision and withdrawal of offers (1) Unless other methods (e g
electronic commerce, facsimile, etc ) are permitted tn the solicitation, offers and modifications to
offers shall be submutted 1n paper media 1n sealed envelopes or packages (1) addressed to the
office specified 1n the solicitation, and (1) showing the time specified for recerpt, the solicitation
number, and the name and address of the offeror

(2) The first page of the offer must show--

(1) The solicitation number,

(11) The name, address, and telephone number of the offeror,

(u1) A statement specifying the extent of agreement with all terms, conditions, and
provisions included i the solicitation and agreement to furmish any or all items upon which
prices are offered at the price set opposite each 1tem,

(1v) Names, titles, and telephone numbers of persons authorized to negotiate on 1ts behalf
with the Government 1 connection with this solicitation, and

(v) Name, title, and signature of person authorized to sign the offer Offers signed by an
agent shall be accompanied by evidence of that agent's authortty, unless that evidence has been
previously furnished to the 1ssuing office

(3) Offerors are responstble for submitting offers, and any requested revisions to them, to
the Government office designated in the solicitation on time  Unless the solicitation states a
spectfic time, the time for receipt 15 4 30 p m , local time, at the designated Government office on

the date that offers or requested revisions are due Offers, and requested revisions to them, that

CODSIA Comments on 15 406 - Competitive Range
FAR Part I5 Rewrite (FAR Case No 95-029; CODSIA Case No 19-96)

11
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Subparagraph (b). Recommend deletion of second sentence Does not add
value.

Subparagraph (c)(v)(3) Last sentence concludes with “at the Source Selection

Authority’'s discretion.” Reference our earher comments 1in paragraph 4 d above
relative to 15 207,

Subparagraph (e)(6): Recommend deletion. This statement 1s confusing and
does not add value.

This provision does not address how the offeror 1s expected to acknowledge
solicitation amendments. Recommend that this provision either address the means by
whach the offeror 1s to acknowledge receipt of the solicitation amendment, or at least
reference the fact that the offeror must acknowledge receipt as instructed by the
contracting officer, or as stated on the applicable sohcitation amendment form.

It is also not clear what the difference between “modifications” and “revisions”
18, or if a difference 1s intended.

Reference 52 215-1(c)(4) This paragraph states that the offeror may propose any
item or combination of items unless otherwise specified. We are not comfortable with
this as the “default” language 1n the clause This should be the exception rather than

the rule For many acqusitions it 1s not practical to split the requirements and not
award the entire effort

52.215-5 Facsimile proposals

Recommend that either this provision be amended, or a new provision
established, to permit submission of electronic proposals, and address virus checks to
ensure proposals submitted electronically are “virus-free ”

/7
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been evaluated 1s consistent with the language of FARA and gives the contracting officer
maximum flexibility to balance the requirements for full and open competition against
the particular efficiency constraints 1n a given procurement

D. The Determination of Which Offerors to Include in the Competitive
Range Should Not Be Made Until After the Agency Completes Its
Initial Evaluation

The proposed regulations should be revised to clearly state that the determination
of which offerors to include 1n the competitive range cannot be made until after an
evaluation of all offers 11 accordance with the solicitation criteria, as required by FARA
The statute does not permit the agency, 1n the nterest of efficiency, to make the 1nitial
competitive range determunation before conducting the evaluation required by the statute

The Conference Report on FARA makes clear that the determination of which
offerors to mclude 1n the competitive range must be based on a// of the offerors’ ratings
after the iital evaluation of proposals  The Conference Report states

The conference agreement mcludes a provision that would
allow a contracting officer, in procurements mvolving
competitive negotiations, to limit the number of proposals
in the compefitive range to the greatest number that would
permut an efficient competition among the most highly
rated competitors The conferees intend that the
determmation of the competitive range be made after the
mitial evaluation of the proposals, on the basis of the
rating of those proposals The rating shall be made on the
basis of price, quality and other factors specified n the
soficitation for the evaluation of proposals

HR Conf Rep No 104-450 (emphasis added) To track the statutory language, the
proposed regulations should be revised to clearly state that the imtial competitive range
determination shall be made affer the 1mitial evaluation of proposals based on the
evaluation factors specified 1n the sohicitation The statutory mandate will be more
closely met 1f the first sentence of proposed FAR 15 609(c) 1s revised as follows

After the 1nitial evaluation of all offers m accordance with
the factors and subfactors in the solicitation, the contracting
officer may determine that the number of proposals that
would otherwise be included mn the competitive range
exceeds the number at which an efficient competition can
be conducted
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E. The Exclusion of Offerors from the Competitive Range Based on
Efficiency Should Not be Interpreted as Authority to Dilute Full and
Open Competition

The proposed regulations appear to assume that exclusion of offerors from the
competitive range will always benefit the excluded offerors as well as the government
agency Supplementary information published n the Federal Register with the proposed
regulations suggests that contractors will save bid and proposal costs due to reduction of
the number of offerors in the competitive range

The size of the competitive range will be reduced in some
negotiated acquisiions and some offerors may be
elimmated from a competition earlier than they would be
eliminated under existing procedures However, bid and
proposal costs are expected to decrease, as an offeror who
1s not likely to receive an award will be less likely to
remain 1n a competition

61 Fed Reg 40116 (July 31, 1996) However, the bulk of bid and proposal costs are
usually mcurred m preparing the mutial proposal -- before the competitive range 1s
established As the proposed regulation notes, the contractor’s mitial offer 1s supposed to
contain 1ts “best terms from a cost or price and technical standpoint ”

A more effective way to increase efficiency, while reducing costs for both the
government and prospective contractors, 1s to make sure that the solicitation defines the
government’s requirements as clearly as practicable Techmques such as draft RFPs and
presolicitation conferences will permut offerors to save money by providing them
sufficient information to make more informed “bid/no-bid” decisions In turn, the
government will save money and have more efficient procurements as contractors that are
not likely to satisfy the government’s requirements decide not to submut initial proposals

In any case, the unnecessary exclusion of an offeror from the procurement could
depnve the government of the benefits of full and open competition Accordingly, the
Section recommends that the following sentence be added to proposed regulations
15 609(c), 52 212-1(c) and 52 215-16(c), Alternate I

The number set for the competitive range shall take mnto
account the relative evaluation ratings of all offers If two
or more offers are closely rated or rated equal and the
contracting officer would otherwise mclude one but not the
other(s), all such offers should be mcluded
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may limut the number of proposals mn the competitive range to the greatest number that will

permt an efficient competition among the most highly rated proposals The number set for the

competitive range shall take into account the relative evaluation ratings of all offers Iftwo

offers are closely rated and the contracting officer would otherwise mclude one but not the other

due to efficiency, both offers should be included The Government may reject any or all offers 1f
such action 1s 1n the public mterest, accept other than the lowest offer, and waive informalities

and minor 1rregulanities in offers recerved

52.215-16 Contract Award.

Contract Award (Date)

(c) The Government intends to evaluate proposals and award a contract after
conducting discussions with responsible offerors whose proposals have been determined to be
within the competitive range  If the Contracting Officer determines that the number of proposals
that would otherwise be m the competitive range exceeds the number at which an efficient
competition can be conducted, the Contracting Officer may limit the number of proposals 1n the
competitive range to the greatest number that will perrmt an efficient competition among the
most highly rated proposals Therefore, each mnitial offer should contain the offeror’s best terms

from a cost or price and technical standpoint

Alternate IT (Date)

(c) The Government intends to evaluate proposals and award a contract without
discussions with offerors (except communications conducted for the purpose of minor
clanfication) Therefore, each individual offer should contain the offeror’s best terms from a
cost or price and techmical standpoint However, the Government reserves the nght to conduct
discussions 1f the Contracting Officer later determines them to be necessary If discussions are to

be held and the Contracting Officer deternunes that the number of proposals that would
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THE RULE FAILS TO PROPERLY IMPLEMENT THE PRO-

VISIONS ON “COMPETITIVE RANGE DETERMINATIONS” AS
REQUIRED BY FARA
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FARA 1dentically amends section 2305(b)(4) of title 10 U.S.C. and
section 253b(d) of utle 41 U.S C to provide that--

“If the contracting officer determines that the number of offerors
that would otherwise be included in the competitive range under
subparagraph (A)(1) exceeds the number at which an efficient
competition can be conducted, the contracting officer may hmuit the
number of proposals in the competitive range, in accordance with
the criteria specified in the solicitation, to the greatest number that
will permit an efficient competition among the offerors rated most
highly n accordance with such criteria ” Emphasis added.

The statement of managers accompanying the conference report provides
in _1ts entirely that --

“The conference agreement includes a provision that would allow a
contracting officer, in procurements involving competitive negotiations, to
lumut the number of proposals in the competitive range to the greatest
number that would perrt an efficient competition among the most highly
rated competitors. The conferees intend that the determination of the
competitive range be made after the iitial evaluation of proposals, on the
basis of the ratings of those proposals. The rating shall be made on the
basis of price, quality and other factors specified in the solicitation for the
evaluaton of the proposals.”

The key to this FARA provision 1s that offerors must be told in the
solicitation what the criteria will be for determining which of the offerors
will be excluded from the competition and that those with the highest
ratings will be included. However, this rule seeks to selectvely apply
some provisions of the law and the statement of managers without giving
full accord to the entire law and legislative history. As such, the
regulatory coverage violates the specific statutory provisions and
statement of managers when seeking to provide coverage for establishing
the competitive range. The proposed rule is deficient in several ways.
The proposed rule does not provide the contracting officers any useful
guidance on how to make the important determination to exclude




otherwise be 1 the competitive range exceeds the number at which an efficient competition can
be conducted, the Contracting Officer may himit the number of proposals 1 the competitive
range to the greatest number that will permmt an efficient competition among the most highly

rated proposals The number set for the competitive range shall take into account the relative

evaluation ratings of all offers If two or more offers are closely rated or rated equal and the

contractine officer would otherwise include one but not the other(s), all such offers should be

mcluded




September 30, 1996

General Services Adminustration
FAR Secretariat (MVRS)

Room 4037

18th and F Streets, N.W
Washington, D.C. 20405

Attn. Ralph DeStefano
Re: FAR Case 96-303 “Competitive Range Determinations”

As associations representing the full breadth of American ndustries and
business nterests, we are pleased to submit comments on the proposed
rule concerming Competitive Range Determinations publhished for
comment by the Department of Defense, the General Services
Admuinistration and the National Aeronautics and Space Adminstration in
the Federal Register of July 31, 1996 (Volume 61, Number 148) at page
40116.

INTRODUCTION

The proposed rule seeks to implement two sections of the Federal
Acquisiion Reform Act (“FARA”, or “Act”). Section 4101 of the Act
requires the FAR to implement the requirement to obtain full and open
competition mn a manner that i1s consistent with the need to efficiently
fulfill the Government’s requirements. Section 4103 of the Act provides
that the contracting officer may limit the number of proposals in the
competitive range, m accordance with criteria specified in the solicitation,
to the greatest number that will permut an efficient competition.

Congress affirmatively rejected a more far-reaching proposal from the
House of Representatives (H.R. 1670) that “full and open competition”

be replaced with “maximum practical competition”. However, the
rulemaking appears to recapture through admumustrative change exactly
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what the Congress refused to do legisiatively. It fails to retain the priority
of the statute to be accorded to “full and open” competition to efficiently
fulfill requirements and nstead elevates the mantra of efficiency n

conducting the procurement process

In our view, the July 31 proposed rules fail to properly implement the
statute, and would have a significant adverse impact on our members and
on the federal acquisition system. We are strongly opposed to the rule in
its current form. We have attached to these comments a September 18,
1996 letter to OFPP Admunustrator Kelman from the Full and Open
Competition Coalition, which highlights our position on this rule

In light of our concerns and the publication of conflicting FAR coverage
on this identical topic, we strongly recommend that the FAR Council
immediately withdraw this July 31 rule. As an alternative to completely
withdrawing the rule, we urge that the coverage be substantially
rewritten In addition, we recommend that the FAR agencies schedule a
public meeting specifically on these proposed changes.

Further, the published supplementary information accompanying the rule
acknowledges that this rule will have a significant impact on a substantial
number of small entities within the meaning of the Regulatory Flexibility
Act. We have obtained a copy of the pro forma mmtial “reg flex”

analysis, and we will separately be submitting comments (citing FAR case
96-303) on that aspect of this rule.

CONFLICTING FAR COVERAGE PUBLISHED

On September 12, the FAR agencies published in the Federal Register a
“phase 1” rewrite of FAR Part 15, which includes sections on both
“competition” and on “competitive range determinations”, each also
purporting to implement these same provisions of law.

While that Phase [ FAR Part 15 rewrite 1s more comprehensive than the
coverage n this rule, the treatment of these two topics differs slightly n
that September pubhication from that 1n this July 31 publication. We have
just begun our analysis of this more comprehensive rulemaking, and will
be submitting comment on it, as well. We are considering appearing at
the public meetings which are to be scheduled on the Phase I rewrite to
raise our concerns about this July 31 rule, the differing treatment of these
topics under the September 12 rule, and the insufficient Regulatory
Flexibility Act analyses prepared for these rules.



However, our 1nit1al review of the Phase I FAR Pat 15 rewrite indicates
that the coverage of the “competition” and the “competitive range
determun-ation” provisions in the September 12 version are no more
compliant with the statute than the July 31 publication. Thus, as to these
two elements of the September version, we are likely to strongly oppose
them, as well

PIECEMEAL REGULATIONS MAKES ASSESSMENTS OF THE
IMPACT OF THE CHANGES VIRTUALLY IMPOSSIBLE

It 1s difficult to assess the full impact of the changes made by the July 31
proposed rule because of the umque piecemeal nature of the regulatory
coverage proposed to implement these two sections of law. Traditionally,
commentators would be able to take the language from the proposed rule
and meld 1t into the existing regulatory coverage to make an assessment
of the impact of the proposed changes. Here, however, your regulatory
proposals confront commentators with two sets of problems.

First, since this July 31 rule includes only a small portion of the sections
of the FAR that are directly affected by the statutory changes made In
FARA, 1t 1s impossible to know what other directly associated portions of
the existing FAR will remain unchanged and what additional directly
assoclated portions will be further revised to “implement” both the
statutory changes and discretionary adminustrative policy revisions. For
example, this rule relies on coverage of pre-award debriefings, a central
concept to determining whether any otferor deemed outside the
competitive range will have any realistic rights of appeal. However, the
current FAR does not provide for pre-award debriefings; and the rules to
implement that statutory provisions in Section 4104 of FARA were only
published as a proposed rule on June 14, 1996. It 1s impossible to know
what that final rule will provide, and thus 1t 18 impossible to fully assess
and comment on the obviously far-ranging impact of the changes
recommended 1n this rule.




Second, in light of the publication of conflicting coverage on the identical
subject 1n the Phase I rewrite, 1t 1s impossible to understand whether, and
to what extent, this rule should be “taken seriously.” Statements by
senior government officials indicating that the July 31 publication “was a
muistake to 1ssue” or that 1t “should have been corrected before release”
lend further confusion to the rulemaking process.

Therefore, 1n order to fully analyze the umpact of these significant policy
changes, commentators should be given the opportunity to see all of the
statutorily required, and adminstratively-proposed, changes to the FAR at
once so that we can fully appreciate the effects that any single set of
changes will have. All changes to the FAR to implement the statute must
be published no later than 210 days after enactment (1.e. by November
8). Accordingly, the FAR agencies should extend the deadline for
comments on this proposed rule until after all proposed rules are 1ssued.

THE JULY 31 RULE FAILS TO PROPERLY IMPLEMENT THE
PROVISIONS ON “COMPETITION” AS REQUIRED BY FARA

The proposed amendment to the Policy provisions of FAR Part 6
umplement only part of the statute, but the failure to implement the entire
statute results in a provision that 1s not authorized by law. This proposed
change to the FAR’s policy provisions also violates the commitment in
the Statement of Managers in FARA’s Conference Report.

Section 4101 of FARA states, in part, that —

“The Federal Acqusition Regulation shall ensure that the
requirement to obtain full and open competition 1s implemented in a
manner that 1s consistent with the need to efficiently fulfill the
Government’s requirements.”

The statement of managers accompanying the conference report explains
clearly that --

“This provision [FARA section 4101] makes no change to the
requirement for full and open competition or to the defimtion of
full and open competition.”
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FAR Section 6.101(b), as proposed to be amended by this rule, states --

“Contracting Officers shall provide for full and open competition
through use of the competitive procedure or combination of
competitive procedures contained 1n this subpart that 1s best suited
to the circumstances of the contract action and is consistent with the
need to efficiently fulfill the Government’s requirement. Contracting
officers must use good judgment in selecting the procedure that best
meets the needs of the Government.” Emphasis added [The
italicized words are the proposed additions to existing section
6.101(b).]

The proposed policy provisions mn 6.101(b) fails to implement the entire
statutory provision -- namely, the requirement “that the FAR ensures”
that the full and open competition proviston 1s implemented consistent
with efficiency. By adding only the italicized words to the existing policy,
the proposal fundamentally changes the FARA requirement. Instead of
having the FAR ensure that the requirements to obtain full and open
competition 1s implemented 1n a manner that 1s consistent with the need to
efficiently fulfill the Government’s requirements (as FARA provides), the
proposed rule would allow each contracting officer to select procedures to
implement this balance.

The proposed rule significantly changes the requirement of FARA which
directed that this balance between retaimng unchanged the fundamental
requirement for “full and open competition” and the implementation of an
“effictent competition” be “ensured” by the FAR, not delegated to the
differing interpretations of thousands of contracting officers, for each of
the 20 mullion annual contractual actions, under conditions that will be
difficuit, 1f not impossible, to review or challenge.

In fact, this single provision largely eliminates the FAR itself as a set of
common procurement rules to guide both the Government and 1ts
contractors, since each contracting officer would be vested with the
authority to “use good judgment” i fashiomung the appropriate balance of
procedures. Simply, each contracting officer would be authorized to
decide when to deviate from the requirement from full and open
competition, and a review of those decisions would focus solely on
whether good judgment was used.
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See Attachment A This proposed revision will also address situations in which the
contracting agency receives a number of proposals that are closely grouped 1n terms of
cost and non-cost factors

The Section recognizes that one criticism of the present regulation 18 that too
many marginal offers have been included in the competitive range Thus, a primary
purpose of FARA 1s to do away with the presumption that such offers must be included
The Section’s proposed substitute regulatory language would provide contracting officers
with maximum flexibility to balance the competing mnterests of efficiency and full and
open competition Under the Section’s proposed language, a contracting officer would be
permitted to exclude from the competitive range those offerors falling outside the group
of the most highly rated proposals, as the statute requires In some procurements, there
may be a natural groupmg or distinction between the top three offerors and the remainder
In other cases, the top three, four or five offerors may be so closely grouped that there 18
no material distinction and all should be included 1n the competitive range

F. Delays in Providing Debriefings to Offerors Excluded from the
Competitive Range May Result in Additional Costs to the
Government

Proposed FAR 15 609(d) provides that 1f the contracting officer determines that
an offeror’s proposal 1s no longer in the competitive range, the offeror shall not be
considered for award The proposed regulation also provides that written notice of this
decision shall be provided to the unsuccessful offeror at the earliest practicable time
Usually, the offeror will recerve notice shortly after the decision has been made to
exclude 1t from the competitive range, but well before award

Proposed FAR 15 609(c) states that “Offerors excluded from the competitive
range may request a debriefing When a debriefing 1s requested, see 15 1004 The FAR
Counci! has proposed to amend the FAR 1n accordance with FARA § 4104 to provide for
preaward debniefings 61 Fed Reg 32580 (June 14, 1996) Under FARA and the
proposed FAR, the debnefing of an offeror excluded from the competitive range will be
conducted before award unless 1t 1s not 1 the best interests of the government at the time
1t 1s requested

Given the proposed changes to the competitive range regulations that make 1t
more likely a competitive offeror will be excluded, 1t would be 1n the government’s
interest to conduct prompt debriefings for offerors excluded from the competitive range
This would help considerably n avoiding bid protests on competitive range 1Ssucs filed
months later, after award
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conducted for the purpose of minor clarifacation).” See
Comment 10.

Suggest revising the proposed second sentence to replace
"1ndividual” with "initial” to be consistent and more precise.

In Alternate III, suggest substituting "include no more
than" for "be limited to no more than.”




RECOMMENDATION

Proposed section 15 406(e) must be revised to require that a preaward debriefing
be conducted upon the written request of the disappointed offeror and be conducted
within five days of receipt of that request unless both the offeror and the Government
agree to another date

In order to assist the FAR Part 15 Rewrite Commuttee 1n understanding the precise
changes we recommend to the proposed regulation, we have provided Attachments 1 and 2
These attachments conveniently juxtapose the Rewrite Commuttee's proposed regulations (which
may or may not be line out) next to our proposed revisions which appear 1n bold face type

CODSIA Comments on 15 406 - Competitive Range
FAR Part 15 Rewrite (FAR Case No 95-629, CODSIA Case No 19-96)
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FAR Section 6.101(b), as proposed to be amended by this rule, states --

“Contracting Officers shall provide for full and open competition
through use of the competitive procedure or combination of
competitive procedures contained in this subpart that is best suited
to the circumstances of the contract action and is consistent with the
need to efficiently fulfill the Government’s requirement. Contracting
officers must use good judgment in selecting the procedure that best
meets the needs of the Government.” Emphasis added. [The
italicized words are the proposed additions to existing section
6.101(b).]

The proposed policy provisions 1n 6.101(b) fails to implement the entire
statutory provision -- namely, the requirement “that the FAR ensures”
that the full and open competition provision 1s implemented consistent
with efficiency. By adding only the italicized words to the existing policy,
the proposal fundamentally changes the FARA requirement. Instead of
having the FAR ensure that the requirements to obtain full and open
competition is implemented in a manner that 1s consistent with the need to
efficiently fulfill the Government’s requirements {as FARA provides), the
proposed rule would allow each contracting officer to select procedures to
implement this balance.

The proposed rule significantly changes the requirement of FARA which
directed that this balance between retaining unchanged the fundamental
requirement for “full and open competition” and the implementation of an
“efficient competition” be “ensured” by the FAR, not delegated to the
differing interpretations of thousands of contracting officers, for each of
the 20 million annual contractual actions, under conditions that will be
difficult, if not impossible, to review or challenge.

In fact, this single provision largely eliminates the FAR 1tself as a set of
common procurement rules to guide both the Government and its
contractors, since each contracting officer would be vested with the
authority to “use good judgment” 1n fashioning the appropriate balance of
procedures. Simply, each contracting officer would be authorized to
decide when to deviate from the requirement from full and open
competition, and a review of those decisions would focus solely on

whether good judgment was used.



are recerved 1n the designated Government office after the time for receipt are late" and shall be
considered at the Source Selection Authority's discretion

4) Unless otherwise specified n the solicitation, the offeror may propose any item or
combination of rtems.

(5) Offers submitted 1n response to this solicitation shall be 1n the English language and
shall be 1n terms of U S dollars, unless otherwise permutted mn the solicitation.

(6) Offerors may not revise offers unless requested by the Contracting Officer.

(7) Offers may be withdrawn at any tume prior to award Withdrawals are effective upon
receipt by the Contracting Officer

(d) Period for acceptance of offers Offers m response to this solicitation will be valid for
the number of days specified on the sohcitation cover sheet (unless a different period is proposed
by the offeror

(e) Restriction on disclosure and use of data Offerors who include m their proposals data
that they do not want disclosed to the public for any purpose or used by the Government except
for evaluation purposes, shall--

(1) Mark the title page with the following legend

This proposal includes data that shall not be disclosed outside the Government
and shall not be duplicated, used, or disclosed--1n whole or n part--for any purpose other
than to evaluate this proposal If, however, a contract 1s awarded to this offeror as a result
of--or in connection with--the submission of this data, the Government shall have the
right to duplicate, use, or disclose the data to the extent provided in the resulting contract
Thus restriction does not limit the Government's rnight to use information contarned 1n this
data 1f 1t 15 obtaned from another source without restriction The data subject to this
restriction are contained 1n sheets [insert numbers or other 1dentification of sheets], and

(2) Mark each sheet of data 1t wishes to restrict with the following legend

Use or disclosure of data contained on this sheet 1s subject to the
restriction on the title page of this proposal

(f) Contract award (1) The Government intends to award a contract or contracts resulting
from this solicitation to the responsible offeror(s) whose offer(s) conforming to the solicitation
represents the best value

(2) The Government may reject any or all offers 1f such action 1s 1n the Government's
mterest

(3) The Government may waive mformalittes and minor irregularities 1n offers recerved

(4) The Government intends to evaluate proposals and award a contract without
discussions with offerors (except communications) Therefore, each individual offer should
contain the offeror's best terms from a cost or price and technical standpomnt The Government
reserves the right to conduct discussions 1f the Contracting Officer later determines them to be
necessary ha-Con er-determines-thatthe-numbe OFOR

athars

CODSI1A Comments on 15.406 - Competitive Range
FAR Part 15 Rewrite (FAR Case No 95-029, CODSIA Case No 19-96)
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(5) The Government reserves the right to make an award on any 1item for a quantity less
than the quantity offered, at the unit cost or prices offered, unless the offeror specifies otherwise
in the offer

(6) Communications with offerors after receipt of an offer do not necessarily constitute a
rejection or counteroffer by the Government

(7) The Government may determine that an offer 1s unacceptable 1f the prices proposed
are materally unbalanced between line 1tems or subline 1tems. An offer 1s matenally unbalanced
when 1t 15 based on prices significantly less thancost for some work and prices which are
significantly overstated 1n relation to cost for other work, and 1f there is a reasonable doubt that
the offer will result in the lowest overall cost to the Government, even though 1t may be the low
evaluated offer, or 1t 1s so unbalanced as to be tantamount to allowing an advance payment

(8) The Government reserves the right to make multiple awards 1f, after considering the
additional admmustrative costs, 1t 1s 1n the Government's best mterest to do so

(9) Award of a contract 1s effective upon transmuttal of the contract s gned by the
Government

(10) The Government may disclose the following information in postaward debriefings to
other offerors (1) the overall evaluated cost or price and technical rating of the successful offeror,
(11) the overall ranking of all offerors, when any ranking was developed by the agency during
source selection, (111) a summary of the rationale for award, and (1v) for acquisitions of
commercial end 1tems, the make and model of the 1tem to be delivered by the successful offeror

(End of provision)

Alternate I (Daie) As prescribed in 15 208(a)(1), substitute the following paragraph
(£)(4) for paragraph (f)(4) of the basic provision

(4) The Government intends to evaluate proposals and award a contract after conducting
discussions with responsible offerors whose proposals have been determuned to be within the
competitive range ; e

datarisyt a A2 xTaEy b s avataPa
cl -

rated-propesals: Thereforerthe An offeror's mnitial offer should contam the offeror’s best terms
from a price and technical standpoint

CODSIA Comments on 15.406 - Competitive Igfmge
FAR Part 15 Rewrite (FAR Case No 95-029, CODSIA Case No | 9-96)
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MEMORANDUM FOR GENERAL SERVICES ADMINISTRATION, FAR SECRETARIAT
(MVRS), 18TE & F STREETS, NW, ROOM 4037,
WASHINGTON, DC 20405

SUBJECT: Comments on FAR Case 96-303, Competitive Range
Determinations

The attached comments are submitted 1n accordance with
Federal Register notice dated November 15, 1996 (61 FR 58622) and

are based on the proposed rule published on July 31, 1996 (61 FR
40116) .

The point of contact 1s Brenda Stewart, DSN 687-8821,
Commercial 804-~-734-8821.
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COMMENTS ON PROPOSED RULE--FAR CASE 96-303

DEFENSE COMMISSARY AGENCY
NOVEMBER 26, 1996

1. FAR 6.101(b): Suggest you consider deleting the last
sentence. We recognize that this 1s language which 1s currently
in the FAR. However, contracting officers are expected to use
good judgment 1in making all theair decisions. It seems
inappropriate to put this statement here and state the cbvious,
especially in view of the current emphasis on empowering the
contracting officer.

2. FAR 12.301(e)({4): It appears as i1f there may be something
missing here. The last sentence begins with a provision number.
It also states that Alternate III may be used "for this purpose.”
If "for this purpose™ means for the purpose of reserving the
right to conduct discussions and to limit the number of proposals
in the competitive range, then Alternate III 1s unnecessary.
Provision 52.212-1(g) will reserve both those rights.

Alternate III addresses the insertion of the limit on the
number of proposals i1n the competitive range 1f the Contracting
Officer decides to establish a limit prior to releasing the
solicitation. There 1s no language 1in 12.301(e) (4) which
mentions this option; 1t should be added to clearly show that 1t
1s a separate option from limiting the competitive range after
evaluation of proposals. In addition, 1f the intent 1s to have
the contracting cfficer use the wording of Alternate III as an
addition to 52.212-1, then the instructions should be rewritten.
Alternate III 1s now constructed as an insertion in 52.215-16 and
carries a paragraph designator (1). Provision 52.212-1 already
has a paragraph (1).

3. FAR 15.407(d) (4) (1i): Suggest you consider leaving the
current language. The revision substitutes awkward phraseology
for straightforward language. The insertion of "with offerors
within the competitive range” adds no value. FAR 15.609(a)
adequately establishes the relationship between discussions and
offerors 1n the competitive range.

4. FAR 15.407(d) {4) (111): The words "reserve the right to limit
the competitive range" in conjunction with Alternate III are not
consistent with the language of the provision. Alternate III
states the limit 1f the contracting officer exercises the
Government's right to limit the competitive range. Suggest
rewording as shown:
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number that will still permit competition among the offerors rated most highly in
accordance with [solicitation] criteria” FARA § 4103 As previously discussed, until
proposals are recerved and compared to the solicitation criteria, 1t could be argued that a
competitive range determnation consistent with FARA 1s not possible Indeed, as
discussed below, the Conference Report clearly states that “the determination of the
competitrve range [should] be made after the mnitial evaluation of proposals, on the basis
of the rating of those proposals ” HR Conf Rep No 104-450

When analyses during acquisition planning indicate the competitive range may be
overcrowded, the agency could re-evaluate how 1ts needs have been described, and devise
an evaluation method that can more efficiently select an awardee -- without arbitranly
limiting the numbet of proposals to be considered

In addition, the proposed phrase “resources available to conduct the source
selection” could lead agencies to make competitive range decisions based on convenience
alone, without regard to the requirement to conduct competition among the “greatest
number” of “offerors most hghly rated” as discussed above This 1s not to say that
agency resource limitations cannot be considered, but rather that they must be considered
in light of the full statutory mandate With this shift in emphasis, the government 1s more
likely to obtain best value as well Accordingly, the Section suggests that the proposed
regulation be revised to state that the competitive range may not be limited solely for
considerations relating to avarlable agency resources An efficient procurement 1s one
that uses agency resources effectively and appropnately fo achieve full and open
competition “among the offerors most highly rated n accordance with [solicitation]
criteria” See Attachment A

C. It Can Be Argued That the Proposed Advance Determination of
Competitive Range Violates FARA’s Requirement That the
Contracting Officer Include in the Competitive Range the
Greatest Number of Proposals Rated Most Highly

The proposed regulations mnclude a provision that would allow the contracting
officer to limit 1n advance the maximum number of proposals in the competitive range
FAR 15 609(b) and 52 215-16, Alternate III Proposed FAR 15 609(b) provides that the
contracting officer may mclude 1n the solicitation “the government’s esfimate of the
greatest number of proposals that will be included n the competitive range for purposes
of conducting an efficient competition among the most hi ghly rated proposals ”
(Emphasis added ) This language, however, 1s not followed 1 the proposed solicitation
provision Instead, proposed FAR 52 215-16, Alternate 111, provides for a mandatory
maximum

If the Contracting Officer exercises the Government’s right
to Iimit the number of proposals n the competitive range,
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the contracting officer may determine that the number
of proposals in the competitive range exceeds the
number at which an efficient competition can be
conducted.

The last sentence of the proposed paragraph has been deleted and
replaced by a parenthetical reference to the provision
prescription to simplify the paragraph. Also, provisions at
52.215-16 do not "reserveg the contracting officer's right," they
"permit"” the contracting officer to limit the competitive range.

8. FAR 15.609(d): Suggest revising this paragraph because there
has been some confusion about the term "no longer in the
competitive range." Suggest revision as follows:

(d) After the contracting officer excludes an
offeror's propesal from the competitive range, the
proposal shall no longer be considered for award. The
contracting officer shall provide written notice of
this decision to the unsuccessful offeror at the
earliest practicable time (see 15.1002 (b}).

9. FAR 15.609(e}: If the proposed language for preaward
debriefing 1s published as proposed under FAR Case 96-304, the
reference to 15.1004 1in this paragraph must be changed to
15.1005. If the proposed language for preaward debriefing 1s not
published simultaneously with this FAR Case 96-303 language, the
reference to 15.1004 wi1ill be 1incorrect because that citation
refers only to debriefings after notices of contract award.

10. FAR 52.212-1(g): Suggest leaving the first sentence as 1t
18 1n the current FAR. FAR 15.601 defines both "clarification”
and "discussion," so 1t 1s unnecessary to repeat part of those
definitions here. In addition, 1f this language 1s added now, 1t
w1ll need to be deleted later to avoid confusion when the
definition of discussion 1s revised for the Part 15 rewrite.

Suggest leaving the second sentence as 1t 1s 1in the current
FAR. The proposed revision to substitute "individual" for
"initial” makes this language imprecise and inconsistent with
52.215-16(c) and other FAR language. The addition of "cost or"
preceding "price and technical standpoint" 1s 1mproper, because
use of cost contracts with commercial acquisition procedures 1s
prohibaited.

11. FAR 52.215-16{c), Alternate II: Suggest revising the
proposed first sentence to delete " (except communications



MENDATION

We recommend that most of the language proposed 1n 15 406(c) be deleted and
that the standard of establishing the competitive range be proposals having "more than a
reasonable chance of being selected for award" and that the phrase "most highly rated
proposals" be deleted

ISSUE
15 406(¢), optional preaward debriefing

DIS ION

We agree with the Rewrite Commuttee's proposal that offerors be mformed as
soon as they are eliminated from the competitive range  Consistent with the time frames
in FASA for post-award debriefings, we have recommended that an offeror ehminated
from the competitive range must request a debriefing m writing within three days of
recelving notice of its elimmnation

However, 15 406(¢) as proposed allows contracting officers to delay a debriefing
until after the contract 1s awarded despite the limited amount of information that may be
disclosed in a preaward debriefing pursuant to proposed 15 805 Further, 15 604(e) does
not mention FARA's admonittion that "contracting officers shall make every effort to
debrief the unsuccessful offeror as soon as practicable * FARA, §4104 Since there may
be a substantial time lag between notice of exclusion from the competitive range and
eventual award, we believe that 1t 1s absolutely essential that offerors be provided a
debriefing at the time they are eliminated from the competitive range, not after award
Immediate and informative debriefings will have the effect of preventing, rather than
Increasing, protests because most unsuccessful offerors are more interested 1n recerving
information that will allow them to make future proposals more effective

It appears that failure to provide an immediate and quality debriefing will only
continue protests as offerors attempt to learn from the protest process (as distilled from
attorneys under a protective order) what they could not learn from a timely and "efficient”
(1 e, useful and informative) debriefing In this regard, we note the experience of the
Department of the Treasury's IRS has been that timely and informative debriefings
virtually elmminate protests, demonstrate professtonalism on the part of the source
selection team and promote integrity and confidence in the IRS procurement system We
have every reason to believe that the IRS experience would be repeated throughout the
federal agencies. The Government's ability to reduce protests will be contingent on the
quality and timing of the Government's debriefing to excluded offerors, not the standard
for establishing the competitive range The Government's emphasis should be on

eliminating frivolous or uminformed protests, not mertorious protests

CODSIA Conunents on 15 406 - Competstive Range
FAR Part 15 Rewrte (FAR Case No 95-029, CODSIA Case No 19-96)
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November 25, 1996

Ms Melissa Rider

General Services Administration
FAR Secretanat (MVRS)

18th & F Streets NW
Washington, DC 20405

Dear Ms Rider

The Aerospace Industries Association (AIA) appreciates the opportunity 1o provide
comments on the proposed rule on the Phase 1 Rewrite of Federal Acquisiion Reguiation (FAR)
Part 15, Contracting by Negotiation (FAR Case 95-029) This response also addresses FAR Case
96-303, Competitive Range Determination

AIA strongly supports the efforts of the FAR Council and the Part 15 Rewrite Commuttee
1o introduce 1nnovative techniques nto the source selection process, elimimate non-value added
regulations and requirements which impose unnecessary burdens on indusiry and government, and
promote best value for the government AIA beheves that the proposed rewrite of Part 15 will
accomplish many of the changes needed to make the government acquisition process more
efficient and effective and facihitate the move toward a more commercial-like acquisition process

AIA presented a statement on the Part 15 rewnte at the first public meeting on November
8. 1996 We now would like to provide more detailed comments on some arcas of the proposed
rule  Those comments are contamed 1n the enclosure to this letter AIA also 1s working closely
with CODSIA to develop an mndustry position on the Part 15 rewrite  CODSIA comments shouid
be submitted soon

AIA applauds the fine job that the FAR Council and the Part 15 Rewrite Commuttee have
done m promoung procurement reform, and we appreciate the opportumty to be part of that
offort Please do not hesitate to contact me at (202) 371-8522 1f there are any questions or 1f we
can be of further assistance

atrick D Sullivan
Assistant Vice President
Procurement and Finance

Elnclosure

Aerospace indusines Association of America, Inc
1250 Eye Streel, NW, Washington, D C 20005-3922 (202) 371-8400 \ \
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Aerospace Industries Association

Comments
FAR Part 15 Rewrite - Phase 1

(FAR Case 95-029)

Section 2.101 Definitions. The proposed rule places an emphasis on selection of the offer
which represents the best value to the Government This 1s evidenced by addition of a definition
of best value 1n Section 2 101 and 1n the clear direction provided 1 Part 15 to select the offer
which represents the best value to the Government

AIA strongly supports the use of best value mn source selection Use of best value recognizes that
selection of the lowest price technically acceptable offer does not necessarily result in the most
advantageous contract for the Government It also allows the contracting officer to select the
offer which best fits the Government’s needs However, AIA feels that the definition of best
value provided 1 the proposed rule 1s too broad Therefore, we suggest that the defimition be
rewritten as follows to avoid confusion during the evaluation and source selection process

“Best value’ means an offer or quote which 1s most advantageous to the Government, based on
trade-offs among cost or price, quality, past performance, technical and management capabilities,
and other appropnate factors ”

Section 15.002 Negotiated Acquisition. The introductory text to this section, which describes
the types of acquisitions covered by the negotiated acquisition processes in Part 15, should be
clarified to read as follows

“Thus part applies to negotiated acquisition processes for (a) competitive acquisitions, and (b) to
the maximum extent practicable, sole source acqusitions ”

The entire Section 15 002 (as rewntten) should be included under Section 15 000 Scope of Part.

Subpart 15.1 Source Selection Processes and Techniques. This subsection describes four
acquisttion processes or techniques which may be used individually or 1n combination to design
appropriate acquisition strategies Two of these are the lowest price technically acceptable
process and the tradeoff process

AIA supports the use of these two acquisition processes to select the offer which provides the
best value to the Government However, we are concerned about the emphasis on “the amount
of Government resources available” as a factor in determiming acquisition strategies The amount
of resources available to the Government to conduct source selection should not be a factor in
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determining the most appropriate acquisition process Otherwise, the Government and contractors
could expend resources m an acquisition process that would not produce the best value for the
Government

Section 15.102 Tradeoff Process. The tradeoff process 1s extremely important because 1t
probably will be the most frequently used source selection techmque The process, as currently
fashioned 1n 15 102(b)(3), does not require that specific tradeoffs be described 1n terms of cost
or price 1mpacts, nor 1s there a requirement that tradeoffs be quantified 1n any other manner

While AIA supports the use of the tradeoff process, we feel that this language will not aid
offerors 1n preparing the most responsive offer possible The mere fact that tradeoffs will be
considered will not be helpful 1n structuring proposals Potential offerors need to know what
Jinds of tradeoffs will be considered and the relative importance of key parameters, 1 e, while
providing a precise mathematical formula for tradeofTs 1s neither necessary nor practical, 1t would
be useful to know that for a particular solicitation tradeotfs will be made, for example, between
cost and past performance Therefore, we recommend that the final sentence of 15 102(b)(3) be
revised to read as follows

“Specific tradeoffs in terms of cost or price 1mpacts and noncost factors/subfactors should be
\dentified 1n the solicitation whenever possible Quantification of the tradeoffs may be identified
in the solicitation, 1f feasible

Section 15.103 Multiphase Acquisition Technique. Another acquisition techmque described
1n the proposed rule 1s the multiphase acquisition techmque, formerly known as “two-phase”
acqusition This technique enables the Government mitially to seek limited information, make
one or more “down-selects,” and then require full proposals from a limited number of offerors
During the first phase of multiphase acquisihion, the Government evaluates all offerors’
subrmissions and makes erther a mandatory or an advisory down-select In the case of an advisory
down-select, offerors not selected will be provided with “supporting rationale”™ for the decision
Such offerors still may submit a proposal for the second phase which the Government must
evaluate

AIA supports the concept of multiphase acquisition Because of the down-select process,
multiphase acquisition has the potential to save a contractor significant amounts of bid and
proposal money which could be better spent bidding on other projects where the contractor 1s
competitive

However, AlA 1s concerned that an offeror informed as the result of an advisory down-select that
it is “unlikely to receive an award” will be faced with a dilemma The offeror must decide
whether to expend additional resources to prepare a proposal for the next phase of the
competition, knowing that the chance of award 1s slight, or not submit a proposal and withdraw
from the competition, all on the basis of “supporting rationale” provided by the Government
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Therefore, AIA recommends that 15 103(d}(2)(11) be amended to provide that the “supporting
rationale” provided such offerors contamn sufficient information that an offeror 1s able to make
an informed decision whether or not to participate 1n the next phase of the acquisition

Section 15.104 Oral Presentations. The fourth “new” acquisition technique described in the
proposed rule 1s the use of oral presentations for submission of all or part of a proposal AIA
supports use of oral presentations when 1t 1s beneficial to both the offeror and the Government
Oral presentations can be an excellent substitute for paper intensive, ttme consuming written
submissions under appropriate circumstances, However, the proposed rule should be amended
to include a requirement for a permanent record of the oral presentation (e g , a videotape or tape
recording) A permanent record 1s necessary to establish accountability and to ensure that
Government evaluators hear and/or see the same presentation

Section 15.201 Presolicitation Exchanges with Industry. AIA supports presolicitation
exchange of mformation between the Government and industry as advantageous to both industry
and Government Presolicitation communications will enable the Government to better tatlor its
acquisitions 1n order to obtain quality products and services at reasonable prices and will increase
the efficiency of the acquisition process In addition, 1t will help 1dentify and resolve 1ssues
regarding acquisition strategy, while facilitating resolution of other concerns or questions that
industry or the Government mught have It also will allow ndustry to be more responsive to the
Government’s needs and make the most efficient use of industry resources 1n responding to
Government requirements

The draft Request for Proposal (REP) {one of the techmques 1dentified 1n 15 201(c) as a means
to promote early exchange of nformation) 1s an especially effective means of promoting industry
involvement early in the acquisition process Draft RFP’s allow the Government to obtain
feedback 1n such critical areas as evaluation factors, terms and conditions, and requirements
defimtion When used effectively, draft RFP’s reduce the need for time consuming modifications
to RFP’s and subsequent costly contract amendments Draft RFP’s allow mdustry to better
understand the Government’s requirements and help Government understand what mdustry 1s able
to provide

Section 15.202 Requests for Proposals. Under 15 202(a)(2)(I) the contracting officer may
allow offerors to propose alternative terms and conditions, mncluding a new contract line item
number (CLIN) structure

AIA supports providing offerors the opportunity to propose alternate terms and conditions and
CLIN structures in response to a solicitation, especially m proposals for commercial items This
will allow the contractor to propose the terms and conditions best sutted to the acquisition and
will result i the best value for the Government However, in addition to the caveat already
expressed m 15 202(a)(2)(w), 15.202(a)(2) should mnclude guidance to the contracting officer
explaining that where the solicitation allows differing CLIN structures, the cost evaluation model
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also must be able to accommodate the differing CLIN structures and result 1n comparable
calculations and equitable evaluations for all offers

Therefore, 15 202(a)(2)(11) should be renumbered as 15 202(a)(2)(iu) and a new 15 202(a)(2)(11)
should be inserted as follows

“Before soliciting or accepting proposals with alternate CLIN structures, the contracting officer
must ensure that the Government’s cost model for both proposal and evaluation purposes can
accommodate different CLIN structures ”

AlA also notes that 15 202(e) introduces the undefined term “letter RFPs ™ This term should be
defined

Section 15.207 Submisston, Modification, Revision, and Withdrawal of Proposals. The rule
governing late proposals has been revised in this section to emphasize that an offeror 1s
responsible for timely delivery of its offer However, the rule also allows late offers to be
considered 1f doing so 1s in the best interests of the Government (Government mishandling or
fault no longer need be established to accept a late offer )

AIA believes that the proposed standard for consideration of late proposals 1s too open-ended
The rule should be revised to provide that, as a general rule, the contracting officer may accept
late proposals only if the contractor has an “excusable delay” which prevented timely delivery
of the offer, such as inclement weather or other circumstances which are beyond the contractor’s
control A reasonable time limit for acceptance of late offers (e g, 48 hours) should be
established, also In addition, determination of whether a late proposal 1s “timely” should be
made before the proposal price or 1ts contents are revealed In any event, the rule should ensure
that consideration of late offers does not create a material competitive advantage for late offerors
over offerors that submutted their proposals on time. These changes would avoid excessive delay
in contract award and elimmate unnecessary protests

Section 15.405 Proposal Evaluation.

Preaward testing/product demonstration. Under 15 405(a) use of preaward testing or product
demonstration 1s authorized without a formal test plan, provided that all offerors are evaluated
aganst the same criteria  The evaluation method need not be disclosed in the solicitation

AIA supports preaward testing and product demonstration without a formal test plan as long as
the evaluation criteria are provided in the solicitation  This would comport with the
requirements 1n 15.404(e) and 15 405(a) that all evaluation factors that will affect contract award
be stated clearly in the sohcitation and that proposals be evaluated solely on the factors specified
in the solicitation
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Cost or price evaluation. Cost analysis 1s specifically prohibited under 15 405(a)(1) when there
1s adequate price competition 1f contracting on a firm fixed price or firm fixed price with
economic price adjustment basis, unless the price of the otherwise successful offer 1s determined
to be unreasonable AIA applauds this clear statement of policy

Past performance. Sections 15 404(d)(3) and 15405(a)2) discuss a significant factor in
evaluation of a contractor’s proposal - evaluation of the contractor’s past performance This 1s
required 1n every source selection, unless the contracting officer documents the reason past
performance 1s not an appropriate evaluation factor

AIA strongly supports use of past performance information in source selection as a good
(although not infallible) mdicator of a contractor’s ability to perform future contracts However,
1t 1s important to ensure that past performance information 1s used fairly, accurately and
consistently when making determinations of nonresponsibility or evaluating offerors in order to
award without discussions or make competitive range determinations Agencies should be
required fo notify an offeror of any negative past performance information that will be used in
the source selection process and provide an opportunity for the offeror to comment on that
information pnor to its use The source of the negative past performance information also should
be 1dentified to the offeror Past performance information related to a contract which is the
subject of a dispute or litigation should not be relied upon in evaluating a contractor’s past
performance  Such information 1s mherently suspect

Section 15 405(a)(2) should be modified to reflect these changes In addition 15 407(b) should
be amended to require that all offerors be provided an opportunity to rebut negative past
performance 1information prior to 1ts use m the source selection process 15 407(d)(4) and
15 806(e)(4) should be rewritten to allow the contracting officer to disclose the source of negative
past performance mformation

Section 15.406 Competitive Range. The regulation establishes a new standard for inclusion
1n the competitive range - only those offerors which have the greatest likelthood of award based
on the factors and subfactors 1n the solicitation will be included 1n the competitive range

The contracting officer 1s allowed to further limit the competitive range in the interest of
efficiency In planning an acquisition, the contracting officer may determine that the number of
proposals that otherwise would be included 1n the competitive range is expected to exceed the
number at which an efficient competition can be conducted An “estimate” of the greatest
number of proposals that will be included n the competitive range for purposes of conducting
an efficient competition among the most highly rated proposals may be indicated in the
solicitation. If the solicitation contains proper notification, the contracting officer may determine
after evaluation of offers to himit the competitive range for the sake of efficiency
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At the time of solicitation, 1f the contracting
officer wishes to limit the number of proposals in the
competitive range to a specific number, use the basaic
provision with 1ts Alternate III, or the basic
provision with both Alternates II and III.

5. FAR 15.609(a): As written, the paragraph twice addresses the
basis for establishing the competitive range in slightly
different language. Suggest leaving the first sentence in thais
paragraph as 1t reads in the current FAR, rewording the second
sentence and deleting the third sentence. The revised paragraph
would read as follows:

The contracting officer shall determine which
proposals are in the competitive range for the purpose
of conducting written or oral discussion (see
15.610(b)). The competitive range shall be determined
on the basis of cost or price and other evaluation
factors stated in the solicitation and shall include
proposals that have the greatest likelihood of being
selected for award.

6. FAR 15.609(b): To improve clarity, suggest the first sentence
of proposed coverage be revised to read as follows:

When planning an acquisition, the contracting
officer may conclude that the number of proposals
expected to be included in the competitive range will
exceed the number at which an efficient competition can
be conducted.

Suggest the third sentence of proposed coverage be revised
to read as follows:

When the contracting officer decides to limit the
competitive range before i1ssuing the solicitation, use
Alternate III of 52.215-16, Contract Award, to insert
in the solicitation the Government's estimate of the
greatest number of preoposals that will be 1included in
the competaitive range.

7. FAR 15.609(c): Suggest revising the language of this
paragraph as shown to eliminate redundant language and correct
"contracting officials" to "contracting officer."

If the sclicitation notified offerors of the
Government's right to limit the compet:itive range (see
15.407(d) (4) (11) and {(111)), after evaluating offers,

2
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COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS

1250 Eye Street, N W,, Surte 1200
Washington, D.C 20005 —
(202) 371-8414 -

November 26, 1996
CODSIA Case 19-96

General Services Administration
FAR Secretariat (VRS)

18th & F Streets, N'W
Washington, D.C. 20405

Subject FAR Case No 95-029 15-406-Competitive Range
FAR Case No 96-303 Competittve Range Determinations

Dear DAR Council and CAA Council

The undersigned members of the Council of Defense and Space Industry Associations
(CODSIA) appreciate the opportunity to comment on the proposed rules which were published
in the Federal Register on July 31, 1996 and September 12, 1996 (FAR Case No 96-303, 61
Fed Reg 40116 and FAR Case No 95-029, 61 Fed Reg. 48380 respectively) Under this
submission, we are submitting our comments on FAR Case No 96-303, "Competiive Range
Determinations " With the agreement of the FAR Part 15 Rewrite Committee Chaurr,

CODSIA 1s limiting these comments to the proposed "15 406--Competitive Range" and those
parts of proposed 52 215-1 "Instructions to Offerors--Negotiated Acquisitions” that relate
specifically to competitive range determinations We will forward the remainder of our
comments on the FAR Part 15 Rewrite 1n the near future

Formed in 1964 by industry associations with common interests in the defense and
space fields, CODSIA 1s currently composed of ten associations representing over 4,000
member companies across the nation. Participation in CODSIA projects 1s voluntary
Therefore, a decision by any member association to abstain from participating 1n a particular
activity 1s not necessarily an indication of dissent

CODSIA members agree that 1t 1s appropriate to raise the standard for determination
of the competitive range to a standard higher than "reasonable chance of being selected for
award " However, we strongly recommend language that modifies the standard from "greatest
likelithood of award” because the commumications that will ensue from the FAR Part 15
Rewrnite Commuttee’s proposed 15 407 should permit the Government to establish the
competitive range on a more realistic basis  We behieve that under our revised 15 406(a)
protests previously based on the “reasonable” and "doubt" standard can be eliminated

CODSIA members further agree that "efficiency” is a proper goal of all procurement
actions A more efficient acquisition benefits the industry as well as the Government
Nevertheless, we are concerned that the proposed 15 406 elevates "efficiency” as the sole
focus of an acquisition Rather, we believe "efficiency,” while umportant, 1s but one of
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The American Movers Conference 1s the principal national trade assocciation
representing household goods moving companies AMC’s 3,000 members inciude
every aspect of the industry national van lines with affiliated agents, agents
affiliated with van lines, and independent natienal and regional carriers without an

agency network The vast majority of these companies are smail businesses

The household goods moving industry has long provided relecation services to the
federal government These services include nternational, interstate, intrastate and
local moves These relccation services have been available through the individual
federal agencies, the General Services Admimistration and the Department of
Defense Approximately 170,000 household goods shipments are transported on

behalf of the federal government every year

The services associated with moving an individual household are umgue and differ
greatly from other services contracted by the government A successful move
depends in large part on highly individualized services in at least two (ocations
origin and destination The packing, loading, storage and unloading of househoid
goods are as unique as the actual transportation of household shipments The
moving industry depends upon individual companies located throughout the world
which provide these services  For the most part, these companies are small

businesses

Furthermore, over 50% of the moves in the U S take place between May and

September of each year During much of the summer every available tractor-tratler,
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truck and driver 1s still not suffictent to meet the relocation demands of its

customers This demand includes the relocating of federai empioyees

In the past, the federal government has not used FAR based contracts for househoid
goods transportation However, DOD 1s now proposing to test a FAR based
procurement system AMC belleves a more efficient, simplfied method of
procurement Is to include only those FAR clauses which are specifically needed by
the government The concern i1s that the inadvertent inclusion of standard FAR
clauses that are inappropriate to a contract for the packing and transportation of
household goods will unduly complicate DOD’s relationship with its service

providers and create needless administrative burden on both parties

DOD also contends that because other types of contractors do business with the
government under FAR-based contracts, there i1s no reason household movers
cannot do likewise This conclusion ignores the fact that the domestic household
moving industry Is unique It is a three tier system consisting of van lines and their
agents, carriers that are authorized in therr own right to transport traffic or as
agents of van lines and independent owner-operators {drivers) Each component of
the industry must meet established standards, either regulatory or contractual,
before they qualify to transport DOD shipments The interdependence of each
segment requires a high degree of industry acceptance of the contractual
relationships carriers enter into with ther customers, whether they are military or
commercial If any component of the industry 1s unduly burdened by a regulatory

morass such as FAR that hampers its ability to operate, the entire system will not

1~
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function effectively This i1s no doubt an important reason why contracts for

household goods moving have always been exempted under FAR § 47 200 {d) (3)

As disturbing as inclusion in the FAR 1s for the household goods moving ndustry,
the changes proposed n both FAR Case 95-029 and FAR Case 96-303 are even
more so  Specifically, AMC offers comment heremn on the effect imitations to the

competitive range will have on the moving industry

General Comments

The proposed changes to the competitive range expedites bureaucratic functions
while dismissing the needs of small business By allowing a contracting officer to
limit the competitive range, the federal bid process will become a proposal writing
contest Small businesses do not have extensive marketing, legal and other
resources available to effectively compete in such an environment The individual
writing the bd 1s often the same individual signing payroll, answenng phones and
completing the business at hand. the owner Instead of focusing on ease of
administration, the regulations should focus on awarding contracts to any business

which can satisfactorily complete the requirements

With regard to the moving industry and its responsibility for relocating federal
employees, the proposed reguiations will have a detrimental effect on the federal
government The ability to move shipments within a imited window of time takes
muitiple participants  Not even the most seasoned relocation expert can aiways
completely predict when these resources may be necessary A major corporate

relocation may divert necessary drivers and equipment from military and government

[VF)
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shipments  Likewise, a shift in military personnel may cause capacity and simiar

problems n other areas of the country

Moving companies have attempted to tackle the problem of predicting capacity
needs However, these predictions are not always accurate and even when they
are, bottlenecks occur It 1s impractical to hire drivers and purchase trucks for a
seasonal business that always contracts n the winter Therefore, any prudent
traffic manager will need access to multiple moving companies which may or may

not be called in to perform services

DOD has long wrestled with this probilem During the peak season {May through
September} DOD has penodically experienced a lack of equipment and personnel to
meet 1ts needs The answer to this problem is not to exclude the very companies
which own trucks and warehouses - small business movers The answer I1s to
encourage smail business movers participation in the DOD program and continued
viability as successful service providers Limiting the competitive opportunities of

these companies will discourage their very existence

DOD’s solution to the capacity problem is to begin the use of third-party brokers
which in turn contract with moving companies for services The industry serniously
questions the ability of these companies to meet all of the needs of the DOD In
addition, this practice fles in the face of encouraging and developing smail
businesses throughout this country Third party relocation brokers are national and
international corporations If these companies are allowed to become prime

contractors then movers will only exist as subcontracting entities This decreases
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small business profits and allows the prime contractor to set operational and other
standards. More importantly it still does not address the primary concern of the
federal government to ensure adequate and quality service to relocating personnel
Until that becomes the primary focus of the contracting system both small movers

and federal personnel will suffer

FAR Case 96-303

In the proposed Section 12 301 (e) (4) a contracting officer could limit the number
of proposals Iin the competitive range without guidance or standards The section
goes on to modestly require that this limitation would inciude “the greatest number
that will permit an efficient competition among the most highly rated proposais ”
However, there are no standards attached to this imitation and no explanation of
how a contracting officer could reach a determination of what number, If any,

produces efficient competition

Furthermore, this standard seemingly allows a contracting officer to establish a
imitation prior to reviewing the contracts A contracting officer could arbitrarily
determine a number which meets theirr time mitations or other needs Fmaliy, AMC
believes that any blanket standards may never fit the needs of the household goods
moving ndustry Although reviewing a set number of proposals may give a
contracting officer suffictent grounds for awarding some services that number may
not ensure sufficient equipment and drivers to meet the government’s needs during
a busy moving season Any attempt to meet these needs with a finite group of
bidders will lead to contract awards to a very few national corporations relegating

many quality small movers to subcontractor status
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Although the proposed regulations in FAR Case 95-029 are more complete, they still

FAR CASE 95-029

place the needs of the contracting officer before the ability of small companies to
compete The proposal in 95-029 is preferable to the one in 96-303 because it does
state that factors and sub-factors must be stated in the solicitation However, 95-
029 sult allows a contracting officer to preset the competitive range which wall lrmit

the number of businesses competing for a contract

By proposing these regulations, the federal government has determined that
“efficlent” competition is the most important element in determiming the breadth of
acceptable bidders Although 95-029 provides that “the contracting officer may
consider such factors as the results of market research, historical data from
previous acquisitions for similar supplies and services, and the resources available to
conduct the source selection” nothing requires the contracting officer to do so  This
type of information has routmnely proved inadeguate to track capacity requirements

for the household goods industry

Finally, 95-029 presents cold comfort to the small businesses of this country by
providing an opportunuity for notice To tell competitors In advance that their
proposal wilt most likely be disregarded stifles competition and growth  Such a

system will not serve either the industry or the government weil
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15 406 Competitive range

(a) The contracting officer shall establish a competitive range for the purpose of
conducting written or oral discussions (see 15 4097(c)) The competitive range shall include
proposals having the-greatestlikelihood-efaward more than a reasonable chance of being
selected for award based on the factors and subfactors 1n the solicitation After evaluating
offers, the contracting officer may himit the number of proposals 1n the competitive range to
those with more than a reasonable chance of being selected for award. Solely for reasons of
efficiency in the source selection process, the contracting officer may at times limit the
proposals in the competitive range to the offerors with more than a reasonable chance of
being selected for award, but in no event to fewer than three.

(d) If the contracting officer determunes that an offeror's proposal 1s no longer 1n the
competitive range the proposal shall no longer be considered for award Written notice of this

decision shall be provided to unsuccessful offerors at the earliest practicable time (see
15 803(a)(1))

(e) Offerors excluded from the competitive range may request a debriefing  When a
debriefing 1s requested see+5-805 the request must be in writing and made within three days
following receipt of the notice. The contracting officer shall make every effort to debrief
the unsuccessful offeror as soon as practicable in accordance with 15.805 but no later than

ithi rreeloce 4l 3 Y S,
within ﬁue da}xs nftho samicact 1 &

ithin fiv ol tne request unicss the contracting officer and the offeror mutuaily agree
to a later date

CODSIA Comments on 15 406 - Compentive Range
FAR Part 15 Rewrite (FAR Case No 95-029; CODSIA Case No 19-96)
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NORTHROP GRUMMAN Nomrop Srumnen Corparation
_7___’____——._—&_ 15480 VE.",H".",‘ rafA Cast
/‘ Las Angeles Californuin 30067 2169

Telephone 310-553 6262

November 26, 1996

Ms Melissa Rider

General Services Administration
FAR Secretariat (MVRS)

18th & F Street NW
Washington, DC 02405

Subject FAR Case 95-029, FAR 15 Re-Write
FAR Case 96-303, Competitive Range Determination

Dear Ms Rider

Northrop Grumman strongly supports Government efforts to streamline the
y

acqusthion process and appreciateg the eppertunity to comment on the

subject proposed rules The Company has analyzed changes included 1n the
} - -

proposed rules and participated in Industry and Government discussions on

this important subject matter To avoid retteration of what others have

articulated so well, Northrop Grumman hereby endorses comments

prepared and submitted to GSA by the Aerospace Industries Association

(AIA)

The processes to be employed under the proposed rule provide wide latitude
to the PCO At the same time, the consolidation within DoD and reductions-
in-force have reduced the number of experienced procurement personnel
Accordingly, we believe that an aggressive trarning program and continued
oversight 1s imperative to ensure the new rule 1s effectively and fairly
implemented

Vice Pregident
Corpoyate Contracts and Pricing

® Recvcled paner
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AMERICAN MOVERS CONFERENCE
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(703) 683-7410

Joseph M., Hatrison
President

L. Ann Wiison
Vice President, Governmentai Affairs
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several factors, all of which are driven primarily by the complexity and criticality of the
requirement. We realize that the FAR Rewrite Committee does not 1ntend this result. but the
proposed language may be interpreted to substitute "efficiency” for evaluation Consequently,
we strongly recommend deleting all of 15 406(b) and much of the proposed language for

15 406(c).

We are especially pleased to see proposed language establishing a connection between
elimination from the competitive range and debriefings In the past, many protests have been
filed and then subsequently withdrawn when the offeror received an expensive and time-
consuming debriefing 1n the form of a contracting officer’s bid protest report In order to
eliminate as many protests as possible, we not only agree that an offeror excluded from the
competitive range should recetve an informative and timely debriefing as soon as possible, we
are adamant that the debriefing must occur before award. To do otherwise (1e, delay a
debriefing until after award) 1s a disservice to any offeror who made a legitimate and
expensive effort to obtain a government contract  With this in mund, we have recommended
language for 15 406(e) that essentially makes a debriefing required within five days following
the offeror’s wrnitten request Given the Government’s ability to communicate, as set forth in
the Rewrite Committee’s proposed 15 407, and the ongoing training of Government
acquisition professionals, we believe that an informative and timely debriefing at the
competitive range phase of an acquisiion will result in significant efficiencies to the
acquisttion process, far fewer protests, and continuing respect for the integrity and
professionalism of government acquisition personnel

We appreciate the opportunity to comment on the Rewrite Commuttee’s proposal on
the competitive range It 1s a difficult area of procurement, but nevertheless one of the most
fundamental areas. It 1s somewhat difficult to comment only on Phase I when we have not
had the opportunity to review and evaluate how the proposed changes in Phase [ will interact
with the Phase II pricing-related 1ssues Nevertheless, the FAR 15 Rewrite Commuttee 1s to
be congratulated on its efforts and we encourage further efforts by the Councils to ssmplify
the acquisition process for mdustry and Government alike

If you have any questions about CODSIA’s comments, we will be pleased to make
available representatives from CODSIA’s Operating Committee who are evaluating the
proposed FAR Part 15 Rewrite.

Sincerely,

SEE CODSIA SIGNATORIES NEXT PAGE

cc Admumstrator, Office of Federal Procurement Policy
Deputy Under Secretary of Defense for Acquistion Reform
Director of Defense Procurement
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FAR Part 15 Rewrite Commuttee's Proposed 15.406 Competitive Range

(a) The contracting officer shall establish a competitive range for the purpose of
conducting written or oral discusston (see 15 409(c)) The competitive range shall include
proposals having the greatest likelihood of award based on the factors and subfactors in the
solicitation

(b) In planning an acquisition, the contracting officer may determine that the number of
proposals that would otherwise be included in the competitive range 1s expected to exceed the
number at which an efficient competition can be conducted In reaching such a conclusion, the
contracting officer may consider such factors as the results of market research, historical data
from previous acquisitions for similar supplies and services, and the resources available to
conduct the source selection Alternate II of 52 215-1, Information to Offerors--Competitive
Acquisition, may be used to indicate the Government's estimate of the greatest number or
proposals that will be included n the competitive range for purposes of conducting an efficient
competiion among the most highly rated proposals

(c) After evaluating offers, the contracting officer may determme that the number of
proposals that would otherwise be included m the competitive range exceeds the number at which
an efficient competition can be conducied Provided the solicitation notfies offerors that the
competitive range can be limited for purposes of efficiency, the contracting officer may limit the
number or proposals in the competitive range to the greatest number that will permit an efficient
competition among the most highly rated proposals The sohcitation proviston at 52 215-1,
Instruction to Offerors-Competitive Acquisition, reserves the contracting officer's right to limut the
competitive range for purposes of efficiency

(d) If the contractmg officer determnes that an offeror's proposal 1s no longer n the
competitive range the proposal shall no longer be considered for award Written notice of this
decision shall be provided to unsuccessful offerors at the earhiest practicable time (see
15 803(a)(1)

(e) Offerors excluded from the competitive range may request a debriefing When a
debriefing 1s requested, see 15 805

ISSUE
Section 15 406(a), establishment of the competitive range

DISCUSSION

Subparagraph (a) changes the standard currently m effect for determining the
competitive range ("all proposals that have a reasonable chance of being selected for
award;" see FAR 15 609(a)) The standard has been raised to "greatest likelihood of
award" 1n 15 406(a) and "most highly rated proposals" in 15 406(c) CODSIA agrees
that, assuming proper communications between offerors and the Government (as
envisioned elsewhere 1n the proposed regulation, 1 e. 15 407), 1t 1s appropriate to raise the
standard

CODSIA Comments on 15 406 - Competitive Range
FAR Part 15 Rewrite (FAR Case No 95-029, CODSIA Case No 19-96)



However, CODSIA members believe that the standard has been raised too high
The standard has been raised too high because, even assuming that communications are
useful in determiming the efficacy of some proposals and the futility of others, there will
still be a range of proposals where the "greatest likelthood of award" or "most highly
rated proposal” standard will eliminate them prior to discussions with no opportunity to
revise their proposal Consistent with the Competition 1n Contracting Act, these
proposals should receive continuing attention by the evaluators At the moment, having
two different phrases to describe the proposals left m the competitive range 1s confusing
and would lead to unnecessary protests Moreover, using stmilar language contained 1n
the present FAR will only facilitate the necessary training programs that are the
foundation of the proposed rewrite

RECOMMENDATION

We strongly recommend rarsing the standard for inclusion 1n the competitive
range to those proposals having "more than a reasonable chance of being selected for
award "

[SSUE

15 406(b) acquisition planning and efficient competitions

DISCUSSION

Subparagraph (b) of this section appears to restrict the concepts of full and open
competition and competitive range determinations based on an evaluation Neither of
these restrictions are required by FARA, § 4101, which amended 10 U S C 2305(;) and
41 U S C 253(h) to “ensure that the requirement to obtain full and open competition 1s
implemented 1n a manner that 1s consistent with the need to efficiently fulfill the
Government’s requirements ” Under FARA, §4103, a contracting officer 1s permitted,
but not required, to limut proposals 1n the competitive range "to the greatest number that
will permit an efficient competition among the offerors rated most lughly * In
subparagraph (b) as proposed, however, that determination can be made during
acquisition planning  In other words, because FARA makes no reference to eliminating
offerors from the competitive range as part of an "efficient” acquisition plan, the
proposed language 1n 15 406(b) does not appear to be an accurate reflection of the statute.
We strongly oppose a regulation where "efficiency” 1s used as the basis for imiting
competition in advance of an evaluation of the proposals (which the FAR Rewrite
Commuttee may not imtend) As drafted, 15.406(b) appears to be unsupported by FARA
and contrary to 10 U S C. §2305(b)(4)(A). For example, 1f a solicitation recerves 30
proposals, the contracting officer may (but 1s not required to) limit the number 1n the
competitive range "to the greatest number that will permit an efficient competition,” but

all 30 proposals must be evaluated before "the greatest number" can be 1dentified

CODSIA Comments on 15 406 - Competitive Range
FAR Part 15 Rewrtte (FAR Case No 95-029, CODSIA Case No. 19-96)



Clearly, there 1s nothing 1n this provision that instructs the Government to limit or "pre-
evaluate” the competitive range based on speculation during "acqusition planning” that
such a large number of offers will be received so as to preclude an "efficient”
competition The law assumes an evaluation as a condition precedent to the
establishment of the competitive range

Based on the above, we strongly recommend that all of subparagraph (b} be
deleted CODSIA endorses the proposal that the government's marketing research and
past procurement history be a factor in acquisition planning. We recommend that the
Government place that information 1n the solicitation for potential offerors to review and
evaluate

RECOMMENDATION

We strongly recommend that all of 15 406(b) be deleted

ISSUE
15.406(b), Alternate II of 52 215-1, Information to Offerors -- Competitive Acquisttion

DISCUSSION

The proposed language encourages the use of Alternate Il when government
acquisition personnel know, or think they know, prior to release of the solicitation, the
greatest number of proposals that will be included 1n the competitive range  As outlined
above, this appears to require a decision to be made 1n the absence of information on the
actual number of solicitations that will be received, their content, and how they will be
evaluated

CODSIA members believe that the correct reading of FARA § 4103, "Efficient
Competitive Range Determinations,” authorizes the contracting officer to limit the
number of offerors included in the competitive range only after proposals have been
received and imtial evaluations have been conducted 1n accordance with criteria specified
m the solicitation  As noted previously, there 1s no statutory basis for setting such a
limitation prior to release of proposals Further, 1t 1s not efficient, appropriate or legal to
authorize a cutoff--at any point during proposal evaluation--based on any factors (e g ,
“the resources available to conduct the source selection,” “market research”) other than
those evaluation factors or subfactors set forth in the solicitation Any predisposed cutoff
of the competitive range should be based, not on an arbitrary number perhaps prematurely
identified by the contracting officer, but rather on a minimum evaluation score This
approach retains the concept of efficient competition while pairing it with the other
essential component, fair competition This latter type of competitive range limitation is

consonant with our recommended procedure set forth in 15.406(a), which enables the

CODSIA Comments on 15 406 - Competitive Range
FAR Part I5 Rewrite (FAR Case No 95-029, CODSIA Case No 19-96)



contracting officer to limut the number of proposals in the competitive range after
evaluating offers Moreover, and when appropnate, our recommended procedure has the
additional advantage of allowing a contracting officer to identify material breakpoints in
the evaluation process

In summary, we support the approach contained 1n § 4101 of FARA that promotes
“efficient” competitions, but believe that the FAR Rewrite Commuttee has gone well
beyond the statutory language

RECOMMENDATION

We recommend that 15.406(b), 52 215-1, Alternate II, be elimmated Further, we
recommend that such factors as “the resources available to conduct the source selection”
should not be utilized as a primary criterion 1n source selection

ISSUE

15 406(c) - competitive range determinations based on "efficiency"
DISC ION

CODSIA members stress that Government "efficiency" 1s not an evaluation
criterion and under virtuaily all circumstances should not constitute a basis to eliminate a
proposal from further consideration Thus 1s particularly so 1f the communications now
permutted by the proposed regulation 1n 15 407 are properly used During those
communications, the contracting officer can make an mformed decision on whether a
particular proposal has (as we suggest) a "more than a reasonable chance of being
selected for award") The focus of the government's effort should be on a fair evaluation
of the proposal, not the efficiency of the acquisition process or the availability of
contracting personnel The language we recommend marntains the rights of the
contracting officer, assumes that proper and continuous training will be provided to
acquisition personnel, and permits the communications during the evaluation process to
maintain the "efficient” acquisition process that both the Government and industry desire

CODSIA members recognize, however, that circumstances may occur where the
acquisition process may benefit by reducing the number of offerors in the competitive
range solely for the sake of "efficiency " In those rare cases, we agree that a contracting
officer may limut the competitive range solely in the name of efficiency, but may 1n no
case reduce the number to less than three

CODSIA Comments on 15 406 - Competitive Range
FAR FPart 15 Rewnite (FAR Case No 95-029, CODSIA Case No 19-96)
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Conclusion

Ultimately, these proposals will lead to participation by only large companies in the
government procurement of household goods moving services Contracting officers
will believe that ther needs can be met by contracting with only a few large
corporations only to subsequently discover that even their capacity might not be
sufficient  Small movers will erther be relegated to subcontractor status, forced to
seek non-governmental business or ciose their business altogether This will not be
In the best interest of either the refocating federal employee or the federal

government

As indicated, larger movers cannot provide all the capacity needed during a summer
moving season Furthermore, in the moving industry, 1t is the smail, local moving
companies that own most of the transportation equipment, hire drivers and own
warehouses To relegate those entities with assets, payroll and rnisks to
subcontractor status disregards the Importance of these companies to our nation’s
economy and national defense Therefore, AMC urges these rules to be retracted
Efforts should be made to meet the needs of the contracting officer while

encouraging the continued existence of small business



legal office, small business office, competition advocate), (2) the nisk of multiple Freedom of In-
formation Act requests for the documentation supporting the contracting officer’s determination,
and (3} the nisk of instigating preemptive protests from one or more prospective offerors

This paragraph will not streamhine the source selection process If anything, 1t will ensure that
contracting officers will not use the new policy—or will use 1t less often than they could—in or-
der to avoid work and trouble Why not let them make the necessary determination after the re-
ceipt and evaluation of proposals? If, after the evaluation of proposals, there are too many firms
in the competitive range, then the contracting officer can limit the number to be included m djs-
cussions and document the file at that time

I recommend that you delete this entire paragraph (See my comments below, regarding the pro-
posed revisions to 52 215-16 and proposed paragraph 15 407(d)(4)(1m) )

15.609(c): “After evaluating offers, the contracting officer may determine that the number of
proposals that would otherwise be included in the competitive range exceeds the number at
which an efficient competition can be conducted. Provided the solicitation notifies offerors
that the competitive range can be limited for purposes of efficiency, the contracting officials
may limit the number of proposals in the competitive range to the greatest number that will
permit an efficient competition among the most highly rated proposals. The basic solicitation
provisions at 52.215-16, Contract Award, reserves the contracting officer’s right to limit the
competitive range for purposes of efficiency.”

This paragraph, when read i conjunction with proposed paragraph 15 609(a), would require that
contracting officers classify each proposal as erther (1) having the greatest hikelithood of award,
or (2) not having the greatest likelithood of award Then, if the set of proposals having the great-
est hkelthood of award 15 too large, the contracting officer must further classify each such pro-
posal as either (1a) having the greatest likelihood of award, and included 1n the competitive
range, or (1b) having the greatest likelihood of award, but not included 1n the competitive range

Thus, the wording of the proposed rule would force contracting officers to exclude some propos-
als that have been classified as “having the greatest hikelihood of award ” The proposed rule 1s
silent about what should be the principle of subdivision, despite the fact that this 1s certain to be a
controversial 1ssue This 1s a serious problem, one which requires rethinking of the concepts of
“greatest ikelihood of award” and “greatest number that will permit an efficient competition ”’

One clue to the solution of the problem may be found 1n the procedure that 1s used to select ar-
chitect-engineer contractors FAR 36 602-3 simply requires that agencies conduct discussions
with “at least three of the most highly qualified firms,” and that agency evaluation boards rec-
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$100,000,000 and 1t wi1ll have significant adverse impact on
competition. Executive Order 12866 requires a cost benefit
assessment of a significant regulatory action of this magnitude
before publicalion of the proposed rule for public comment. Wwe
urge that the FAR Secretariat comply with the requirements of
this Executive Order and then republish the rule for comment.

2. We also object to the proposed rule on the ground
that it is too indefinite because there is no definition of
"effective competition', which i1s the sole basis provided 1in the
rule authorizing a contracting officer to limit the number of
offerors in the competitive range. As a result, the proposed
rule grants contracting officers unlimited discretion. The
exercise of this authority in absence of limitations specified in
the rule is likely to have a disproportionate adverse impact on
the abality of small business concerns to compete for government
contracts. The household goods forwarder industry, represented
by the HHGFAA, is particularly vulnerable under the proposed
rule, which would give MIMC's contracting officers unfettered
discretion to eliminate small business forwarders from the
competitive range under the excuse that such exclusion 1s neces-
sary for effective competition.

3. The HHGFAA also objects to the provision in the
proposed rule (proposed FAR 52.216-16 (Alternate VI)) that allows
contracting officers to specify, in the solicitation, the limited
number of offers to be considered i1n the competitive range. We
object to this provision because it could be used by contracting
officers to discourage small business concerns from submitting
offers.

CONCLUSION

For the above reasons, we request that the competitive
range determination rule, as proposed, not be adopted and that
any further proposed rule be submitted for OMB review in accor—
dance with Executive Order No. 12865.

Respectfully submitted:

HOUSEHOLD GOODS FORWARDERS
ASSOCIATION OF AMERICA, INC.

Al FITT——Woh.
General Counsel
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September 25, 1996

General Services Administration
FAR Secretariat (MVRS)
18th & F Streets, N.W.

Room 4037
wWashington, D.C. 20405
Re: FAR Case 96-303 -
Federal Acquisition Regulation
Competitive Range Determinations
The Household Goods Forwarders Association of
America, Inc. (HHGFAA) submits this addendum to its

Comments, dated September 17, 1996, in opposition to
the proposed amendments to the Federal Acquisition
Regulation (FAR)} which, 1f adopted, will grant con-
tracting officers unrestricted authority to exclude
offerors from the competitive range. (61 Fed. Reg.
40116-40117, July 31, 1996).

By this addendum, the HHGFAA joins the Office
of Advocacy of the Small Business Administration in
opposing the proposed rule on the further ground that
the Initial Regulatory Flexibility Analysis (IRFA) does
not satisfy all of the requirements of the Regulatory
Flexibality Act, 5 U.S.C. §601, et seq. The HHGFAA
specifically concurs in the position set forth in the
Office of Advocacy's letter of August 27, 1996 to the
FAR Secretariat (attached to the HHGFAA's Comments)
that the IRFA "doesn't even begin to quantify the
rule's impact on small business'", and 1s deficient
because, inter alia:

1. The summary of the IRFA 1n the Federal
Register does not measure or discuss the 1impact on
small business or alternatives considered and '"[als a
result, small businesses do not have a sufficient basis
upon which to comment meaningfully on the rule."

2. The IRFA does not provide an "estimated
measure or qguantification of small business impact or
number and dollar volume of federal contracts likely
affected."



3. The IRFA does not discuss the available alterna-
tives to the proposed rule except to suggest and reject the
alternative of retaining the existing FAR language to "...require
offerors with a reasonable chance of award to be retained within
the competitive range." (See HHGFAA Comments, p. 3).

For these reasons and those stated i1n its Comments,
dated September 17, 1996, the HHGFAA opposes the proposed compe-—
titive range determination rule.

Respectfully submitted:

HOUSEHOLD GOODS FORWARDERS
ASSOCIATION OF AMERICA, INC.

By

a 3 O stetter

General Counsel



DEPARTMENT OF THE ARMY
US ARMY CHEMICAL AND BIOLOGICAL DEFENSE COMMAND
ABERDEEN PROVING GROUND. MARYLAND 21010~5423

REPLY TO

U ATTENTION OF
AMSCB-PO (25-30q) 24 September 1996

MEMORANDUM FOR General Services Administration, FAR Secretariat
(MVRS), 18th & F Streets, NW, Room 4037,
Washington, DC 20405

SUBJECT: Federal Register: 31 July 1996, (Volume 61, Number
148), Proposed Rules, Page 40115-40117, Federal Acquisition
Regulations; Competitive Range Determinations; Proposed Rule, FAR
Case 96-303

1. We have reviewed the proposed rule to amend the Federal
Acquisition Regulation (FAR) to implement Section 4104 of the
Federal Acquisition Reform Act of 1996. The U.S. Army Chemical
and Biological Defense Command (CBDCOM) submits the following
comment and recommendation on the proposed rule:

Comment:
Paragraph 15.609(e) states:

"Offerors excluded from the competitive range may request a
debriefing. When a debriefing 1is requested, see 15.1004."

Recommendation:

Please change the FAR reference 1in paragraph 15.609(e) from
15.1004 to 15.1005 for consistency with the changes proposed
under FAR Case 96-304, assuming that proposed rule 1s adopted as
a final rule. See Federal Register: 24 June 1996 (Volume 61,
Number 122), Page 32579 - 32582. Under that proposed rule, FAR
15.1004 refers to notification to successful offeror and FAR
15.1005 refers to preaward debriefing of offercrs where offerors
excluded from the competitive range may request a debriefing
before award (10 U.S.C. 2305(b) (6) (A) and 41 U.S.C. 253b(f)-(h)).

2. Thank you for the opportuni
If you have any questions regar
Mr. Dennis Longo, AMSCB-PQO, 41

¢ comment on FAR Case 96-304.

y to
1lng our response, please contact

t
d

rincipal Assistiant Responsible
for Contracting

SEP 30 19%

Printed on @ Recycled Paper



89/38/1996 @7:59 2823718470 AERDSPACE INDUSTRIES PAGE B1

T6-405-6
Council of Defense and Space
Industry Associations

1250 Eye Street, NW, Suite 1200
Washington, DC 20005
(202) 371-8414
Fax (202) 371-8470

FAX TRANSMISSION COVER SHEET

Date: September 30, 1996

To. Ralph DeStefano
Fax: (202) 501-4067
Re: Proposed FAR Rule Competitive Range Determinations (FAR Case 96-303 )

Sender:  Ruth W, Franklin, Administrative Officer

YOU SHOULD RECEIVE 1 PAGE(S, ) INCLUDING THIS COVER SHEET IF
YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL (202) 371-8414

Mr DeStefano -

The Council of Defense and Space Industry Associations is most interested in
commenting on this important 1ssue  Our xeview of the proposed rule will be
included in our general comments on Phase I of the FAR Part 15 (Contracting by
Negotiation) rewnte, due at the FAR Secretariat by 12 November

If you have any questions, please contact our action officer Stan Soloway of the
Contract Services Association at (202) 347-0600, or call me at the number above

SEP 2D one
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otherwise qualified and competitive contractors as would be expected.
Rather than providing guidance for consistent, government-wide
mplementation of this provision, the proposed rule again allows each
contracting officer to concoct his or her own methodology (or none at all)
for excluding some contractors and mcluding others, as long as there 1s
some nexus to (1.e. “based on” ) the factors and subfactors n the
solicitation.

However, the law and the statement of managers 1s more explicit —- the
determunations must be “on the basis of price, quality and other factors
specified in the solicitations for the evaluation of proposals.” The
contracting officer 1s not free to establish independent or extraneous
factors in making this significant determinations -- but must make the
initial thorough evaluation of all offers submitted based on all of the
evaluation factors in the solicitation. The last sentence of 15.609(a) and
the clause at 52.215-16(c) must be corrected.

Next, the proposal provides only limited guidance on the use of criteria
for the determination of how to divine the number of proposals to be
retained in the competitive range. The vartous subsections of the
proposed revision to FAR 15.609 do not clearly set forth what the
requirements are for a contracting officer to limit the competitive range to
a number less all who submit responsive offers. Indeed, one must read
and re-read the subsections just to ensure that the rather clear direction of
the statute are even alluded to in the proposed rule.

For example, subsection (c) states in part that “Provided the solicitation
notifies offerors that the competitive range can be limited for purposes of
cfficiency, the contracting officials [officers?] may limit the number of
proposals 1n the competitive range to the greatest number that will permuit
an efficient competition among the most hughly rated proposals.” No
where does 1t state that the rating must be 1in accordance with all of the
evaluation factors set forth in the solicitation. The closest provision 1n
that regard 1s in subsection (a), with no suggestion that this is how the
determination must be made. In fact, subparagraph (c) erroneously tells
the contracting officer just to include the standard Contract Award clause
and all will be fine!



The determination of the competitive range 1s a problem i classification The contracting officer
must divide the set of all offerors into two subsets (1) the set of all offerors that are 1n the com-
petitive range, and (2) the set of all offerors that are not m the competitive range In order to do
this the contracting officer needs a principle of division, At present, that principle 1s An offeror
15 1n the competitive range 1f the contracting officer thinks 1t has a reasonable chance of being
selected for award, or 1f the contracting officer 1s doubtful about its chance What 1s the principle
under the proposed rule?

The new rule must provide clearer gmdance to field level personnel about the principle of divi-
sion The language mn the current edition of FAR 15 609(a), “include all proposals that have a
reasonable chance of being selected for award,” 1s clear, despite the fact that the principle 1s sub-
Jective, and 1t does not entail the counterintuitive notion of multiple greatest likelthoods

The problem of excessive numbers of proposals in the competitive range anses from two primary
causes (1) the language in FAR 15 609(a) about including doubtful proposals, and (2) fear
among contracting officers and their legal advisors that excluding a firm will nstigate a protest
The sccond cause may be the more deeply rooted and troublesome, and the oddity and vagueness
of the new language may exacerbate the fear of protests nstead of putting 1t to rest

I recommend that you discard the proposed 15 609(a) and, mstead, sumply delete the requirement
n the FAR to include doubtful proposals Please see my comments about 15 609(c) and the rec-
ommended language which I included under that heading

15.609(b): “In planning an acquisition, the contracting officer may determine that the num-
ber of proposals that would otherwise be included in the competitive range is expected to ex-
ceed the number at which an efficient competition can be conducted. In reaching such a con-
clusion, the contracting officer may consider such factors as the results of market research,
historical data from previous acquisitions for similar supplies and services, and the resources
available to conduct the source selection. Alternative III of 52.215-16, Contract Award, may
be used to indicate the Government’s estimate of the greatest number of proposals that will be
included in the competitive range for purposes of conducting an efficient competition among
the most highly rated proposals.”

Why do you propose that contracting officers decide whether or not to limut the competitive
range before they 1ssue the solicitation? The statute does not require this Most contracting offi-
cers will interpret this paragraph, especially 1n comunction with paragraph 15 609(c), to require
that (1) they must determine their course of action prior to releasing the solicitation, and (2) they
must conduct research, document the research, and write a memorandum to Justify their decision
to limut the size of the competitive range They will recognize that these measures will entail (1)
multiple nternal reviews and approvals of the determination (contracts office, technical office,
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September 17, 1996

General Services Administration
FAR Secretariat (MVRS)

18th & F Streets, N.W.

Room 4037

Washington, D.C. 20405

Re: FAR Case 96-303 -
Federal Acquisition Regulation
Competitive Range Determinations

The Household Goods Forwarders Association of
America, Inc. (HHGFAA) submits these comments in oppo-
sition to the proposed amendments to the Federal Acqui-
sition Regulation (FAR) that will grant contracting
officers unrestricted authority to exclude offerors
from the competitive range. (61 Fed. Reg. 40116-40117,
July 31, 1996).

The HHGFAA is an association consisting of,
inter alia, household goods freight forwarders, all of
whom are engaged i1n contracting directly with the
Department of Defense (DOD) in the forwarding of house-
hold goods and personal effects of military service
members and their dependents, as participants in the
DOD's domestic and international personal property
programs administered by the Military Traffic Manage-
ment Command (MTMC).

The HHGFAA opposes the proposed FAR rule
because, if adopted, 1t inevitably will result in the
exclusion of many household goods freight forwarders,
which are predominantly small business concerns, from
competing for contracts in the DOD programs, which DOD
has announced will be placed under the FAR, effective
January 1, 1997.

Presently, approximately 150 household goods

freight forwarders participate as prime contractors in
the DOD international program. Upwards of 400 compa—

SEP |8 1996

ALEXANDRIA, VIRGINIA 22314-4679



ommend, “in order of preference, at least three firms that are considered to be the most mghly
qualified” for award I recommend that you rewrite the proposed rule as follows

15.609 Competitive Range

(a) If the government decides to conduct discussions, then the contracting officer
shall determime which offerors are in the competitive range and will be mcluded
mn discussions The competitive range shall include all offerors that have a reason-
able chance of being selected for award on the basis of the evaluation factors 1n
the sohcitation When in doubt about an offeror’s chance of being selected, the
contracting officer should exclude the offeror, but may include the offeror at his
or her discretion In the event that only one offeror has a reasonable chance of
being selected for award, but award without discussions 1s not 1n the best interests
of the government, then the contracting officer may limit the competitive range to
only the one offeror

(b) If the contracting officer determines that the number of offerors in the com-
petitive range exceeds the number that will permit the conduct of an efficient
competition, then the contracting officer may further limit the number of offerors
included 1n discussions If the contracting officer decides, for purposes of effi-
ciency, to further limit the number of offerors included 1n discussions, then the
further limitation must be based on rank order of value and on the marginal differ-
ences 1n value among the offerors, and must include at least the three most hughly
valued offerors

(c) If, during or after discussions, the contracting officer determines that an of-
feror does not have a reasonable chance of being selected for award, then the con-
tracting officer may exclude that offeror from further discussions and refuse to
solicit or entertain any changes to the offeror’s proposal

(d) The contracting officer shall notify an offeror of 1ts exclusion from the com-
petitive range, from discussions, or from further discussions, at the earliest practi-
cable time

{(e) Any offeror that 1s excluded from the competitive range, from discussions, or
from further discussions, may request a debriefing before award

This language eliminates the problem of multiple greatest likelihoods and provides field
personnel with clearer guidance about how to limit the number of offerors invited to dis-
cussions [t also preserves and makes explicit the option of keeping only one firm in the



competitive range, which is well-established 1n Comptroller General protest case law It
clearly provides for the elimination of doubtful offerors at the contracting officer’s dis-
cretion Finally, it also eliminates the needlessly complicated and potentially troublesome
procedure of having to predetermining the prospective size of the competitive range

52.215-16(c). In lieu of the proposed change, simply rewrite the October 1995 edition of
this provision by mserting the following sentence between the first and second sentences

The contracting officer may limit the number of offerors in the competitive range
in order to provide for an efficient competition

This change will eliminate the need for changes to Alternate I1, and will eliminate the
need for the proposed Alternate IT1

15.407(d)(4)(iii). The changes that I have recommended above will elimimate the need for this
paragraph

12.301(e)(4). The changes that I have recommended above will eliminate the need for this
paragraph

52.212-1(g). The changes that I have recommended above will eliminate the need for the
proposed added sentence

Turge the FAR councils to consider and adopt these recommendations, or to make other
changes to the proposed rule that wiil reduce the very great potential for confusion and
protests If any member of the councils would like to discuss these recommendations,
please telephone me at (503) 335-8302

Sincerely,

Instructor

cc Steven Kelman
Ralph Nash
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
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LEE WRAY RUSSELL, President ] HOWARD MOCK, Senror Vice President PETER KW WERT, Vice President
PETER D WICK, JR, Treasurer THORNE AUCHTER, Executrve Vice President
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FAR Secretaniat (MVRS)
General Services Administration
18th & F Streets, N W

Room 4037

Washungion, D C 20405
RE: FAR Case 96-303
Dear FAR Secretariat

The Associated General Contractors of Amernica (AGC) represents more than 32,000 of
the construction industry's leading firms including 8,000 of 1ts general construction contractors
Many AGC members compete for, and perform, federal construction contracts and would be
impacted by the proposed FAR changes providing the contracting officer authonty to limit the
number of proposals tn the competitive range "to the greatest number that will permut an efficient
competition among the most highly rated proposals " (See proposed rule Section 15 609 (<))

AGC 1s concerned that the proposed rule lacks a definition of "efficient competition " In
the absence of a definition, there are no objective criteria on which the contracting officer can
make crucial procurement determinations regarding (1) the "greatest number” of offerors to be
permitted to compete and (2) factors pertinent to a specific procurement which would constitute
"efficient competition " Under the proposed rule changes, crucial procurement decisions are left

entirely, and inapproprately, to the subjective discretion of the contracting officer
AGC believes that in the mterest of full and open competition, the proposed rule should
be revised to provide clear and objective criteria as the basis for its competitive procedures and

for the award of federal contracts

Sincerely,

Christopher S Monek
Director, Butlding Division

SEP 30 log
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AMERICAN MOVERS CONFERENCE

September 30, 1996

General Services Administration
FAR Secretariat (MVRS)

18" and F Streets, NW

Room 4037

Washington, D C 20406

ATTN Ralph DeStefano

Re. FAR Case 96-303
Competitive Range Determinations

The American Movers Conference (AMC) represents nearly 3,000 household goods
movers nationwide AMC members consist of major national van lines with an
affilated agency network, agents affiliated with national van lines, and independent
carriers without an agency network The vast majority of AMC’s members have
revenue of less then $18 million a year

On behalf of these members, AMC submits this letter as its comments regarding the
proposed changes to FAR published in the Federal Register on July 31, 1996 It s
my understanding that consideration i1s being given to consolidating the proposal of
July 31, 1998, with a further proposal dated September 12, 1996 AMC supports
the consolidation

The moving industry 1s a major relocation service provider. The industry depends
heavily on imterwoven relationships through agency networks, interlining, and
pooling agreements to relocate families and individuals all over this country and
throughout the world. The relocation markets fall primanly into three categories of
customers national account, COD, and government Government traffic {civilian
and military) represents approximately 16% of total interstate shipments annually
transported by AMC members

The ndustry and the customers 1t serves depend heavily on small businesses to
accomptish household goods moves The vast majority of relocations in this country
take place from May through mid-September of every year To complete these
moves, all of the industry’s customers depend on the services of the entire industry.
The military particularly has experienced stressful moving seasons due to the
increased demand for relocation and the industry’s lack of adequate capacity during
peak periods in the summer months To exclude small businesses from competing
as prnime contractors by the use of g FAR-based contrac | R, -

+ rrambainla amarll ~ [ .
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government’s ability to receive satisfactory service during the summer

HOUSEHOLD GOCDS CARRIERS’ BUREAU COMMITTEE A Standing Autonomous Commities of the Amercan Movers Conference
1611 DUKE STREET / ALEXANDRIA, VIRGINIA 22314-3482 / {703) 683-7410 FAX {703} 683-7527 SEP 3 O 59@5
Affliated with Amencan Trucking Associations ™
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Government traffic has traditionally moved on a government bill of lading but the
military has used the Federal Acquisition Regulations for local move contracts.
However, the Department of Defense (DOD) through the Military Traffic
Management Command {MTMC]) is in the process of re-engineering the personal
property program and has proposed to use a FAR Part 12 contract Furthermore,
the Army i1s 1n the process of initiating a test program at Hunter Army Airfield using
a FAR contract

AMC s opposed to any proposal which would allow contracting officers to limit the
number of proposals in the competitive range prior to evaluation. Such a proposal
would create an environment whereby some businesses will automatically be
excluded without the benefit of review This will fall particularly hard on small
businesses Small business has demonstrated an ability to provide a quality product
for a reasonable price The federal government should not be in the business of
permitting exclusion from competition merely on the grounds of convenience for the
contracting officer

Furthermore, AMC believes that proposals of this type will force moving companies,
espectally small movers, into the role of subcontractor The bright line test of
competrtion for federal contracts should not be the ease and convenience the
system provides to contracting officers. The test should be the ability to provide a
quality product to the government. Anti-trust laws do not permit maving companies
to discuss price with competitors  Small movers will be forced to decide whether to
remain a potential bidder or to relegate itself to a subcontracting role It s
impossible to do both If the mover intends to have any discussion of price and level
of service To hmit the number of bidders prior to any meaningful evaluation makes
it that much more difficult for small companies to appear as potentially successful
bidders

Part 12 Proposal

The proposed changes to Part 12 3, Section 301 should be retracted and revised to
provide for better clarity. As proposed in the July 31 Federal Register i1t 1s unclear
when the contracting officer can limit the number of proposals Regulations shouid
provide both the government and industry with sufficient clanty to understand the
rules of the game However, as proposed Section 12,301 seems to permit a
contracting officer to limit the number of offers before evaluation This would be
contrary to legislative Intent Therefore, the proposed regulation should be
rescinded and rewritten

Part 15 Proposal

Of primary concern to the moving industry 1s the proposal in Alternate [l which
would allow a contracting officer to set the number of offers to be accepted prior to
instiating the bids. As previously discussed In our comments, the government needs
the services of as many movers as possible To pre-determine the number of bids
which will be accepted may arbitrarily dismiss the bid of a mover quite capable of
providing quality moving services to the government This will sericusly jeopardize
small businesses while failling to meet the government’s own needs
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In conclusion, AMC is seriously concerned with the intent of these proposals AMC
and its members support a system which will provide a streamlined, efficient
contracting system for the government However, these proposals present an
arbitrary system with too much discretion left to individual contracting officers The
extreme latitude afforded the contracting officer will not serve the needs of the
government or those who desire to offer services to the government For the
foregoing reasons, | urge you to rescind the July 31 proposai

resident
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NATIONAL Law CFNTER

September 27, 1996

General Services Administration
FAR Secretariat (MVRS)

18" & F Streets, NW, Room 4037
Washington, D C 20405

Subject FAR Case 96-303, Competitive Range Determinations

Dear Colleagues

I'am writing to comment about the proposed rule for competiive range determinations, pub-
lished July 31, 1996 (61 FR 40115) I believe that, as written, the proposed rule will confuse
government and mdustry personnel and will instigate protests, but will not streamline the source
selection process In the following pages, I address parts of the proposed rule on a paragraph-by-
paragraph basis, and recommend some changes

15.609(a): “The contracting officer shall determine the competitive range for the purpose of
conducting written or oral discussions (see 15.61 0(b)) based on cost or price and other factors
in the solicitation. The competitive range consists of proposals having the greatest likelihood
of award based on the factors and subfactors in the solicitation.”

The notion that more than one proposal will have the “greatest” likelihood of award 1s odd and
confusing Except in the case of multiple awards, if we evaluate a set of offerors and determine
for each offeror the probability (likelthood) that 1t will receive the award, then the sum of the
probabilities for all of the offerors must equal 1 For example, if there are four offerors, the prob-
ability of award could be 3 for the first, 2 for the second, 4 for the third, and 1 for the fourth
The first and third offerors each have a greater likelihood of award than erther the second or the
fourth, but does 1t make sense to say that they each have the greatest likelthood of award? That
statement would make sense only in the event of a tie between them The 1dea that there may be

more than one “greatest likelthood” seems contrary to ordinary probabilistic reasoning, and
counterintuitive

SEP 2.0 jogg

GOVERNMENT CONTRACTS PROGRAM
2100 PENNSYLVANIA AVE | N'W o SUITE 250 » WASHINGTON, DC 20037 3202 * (2021223-2770 » FAX (202)223 271
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MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN

DIRECTOR
DEPFENSE ACQUISTTICN REGULATIONS COUNCIL
FROM: SHARON A. KISER
FAR SECRETARIAT /
SUBJECT. FAR Case 96-303, 'Competitive Range Determinations

Attached 1s a late comment received on the subject FAR case
published at 61 FR 40116; July 31, 1996 The comment closing
date was extended to November 26, 199%6. Comments 1 through 17
were previously sent in October

Response Date Comment Commenter
Number Received Date

96-303-27 11/28/96 11/25/96 ATA
Attachment

c¢c: MVR Qfficial File. Reading File MVRR MV
VRS S KISER 1lme-501-0692 11/29/96-96-303.doc



September 30, 1996

General Services Administration
FAR Secretariat (MVRS)

Room 4037

18th and F Streets, NW
Washington, DC 20405

Attn Ralph DeStefano
RE FAR Case 96-303 “Competitive Range Determinations”

The American Subcontractors Association, 1s pleased to submit comments on the
proposed rule concerning Competitive Range Determimations published for comment by
the Department of Defense, the General Services Admimnistration, and the National
Aeronautics and Space Admimistration 1n the Federal Register of July 31, 1996, (Volume
61, Number 148) beginning on page 40116

Introduction

The proposed rule seeks to implement two sections of the Federal Acquisition Reform
Act Section 4101 of the Act requires the FAR to implement the requirement to obtain
full and open competition i a manner that 1s consistent with the need to efficiently fulfill
the government’s requirements Section 4103 of the Act provides that the contracting
officer may limit the number of proposals 1n the competitive range, in accordance with
criteria specified in the solicitation, to the greatest number that will permit an efficient
competition

In passing the legislation. Congress affirmatively rejected a more far-reaching proposal
from the House of Representatives (HR 1670) that “full and open competition” be
replaced with “maximum practical competition ” However, the rulemaking appears to
recapture through admimistrative change exactly what the Congress refused to do
legislatively

In ASA’s view, the July 31 proposed rule fails to properly implement the statute, and
would have a significant adverse impact on our members and on the federal acquisition
system We are strongly opposed to the rule in 1ts current form In light of our concerns
and the publication of conflicting FAR coverage on this 1dentical topic, we strongly
recommend that the FAR Council immediately withdraw this July 31 proposed rule As
an alternative to completely withdrawing the rule, we urge that the coverage be

AMERICAN SUBCONTRACTORS ASSOCIATION, INC
1004 Duke Street, Alexandria, VA 22314-3588
Phone (703) 684-3450 Fax (703) 836-3482
e-mail ASAOffice@aol com
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AlA supports the concept of more realistic competitive range determinations, which wall benefit
both Government and contractors More realistic competitive range determmations mean that
offerors will not be kept in a competitive range artificially 1f they are not likely to recerve award
Although this might cause a contractor to expend more 1n bid and proposal funds up front to
ensure that its mitial proposal has the greatest likelihood of being included m the competitive
range, 1t also will avoid unnecessary expenditure of time and resources trying to remain in a
competition when there 1s httle likelthood of securing the contract Concomutantly, the
Government will not expend time and resources unnecessarily on those same proposals Properly
mmplemented, this policy will enable contractors to make intelligent decisions regarding
appropnate use of scarce brd and proposal funds and will enable the Government to allocate 1ts
scarce resources appropriately, also

-6 -

AIA believes, however, that additional gudance should be provided n 15 406(b) regarding the
factors to be considered 1n determiming the size of the estimated competitive range at which an
efficient competition can be conducted Recogmzing that such a range 1s but an estimate and not
a final predetermination of the competitive range, factors such as market research and historical
data from previous similar acquisitions provide objective standards against which to measure the
contracting officer’s determination of the estunated range, but lack of resources does not

The amount of resources available to the Government to conduct the source selection should not
be a factor in determining the most efficient size for the competitive range  If 1t 1s used as a
factor, both the Government and the contractor may expend resources unnecessarily on a source
selection process which could exclude the very proposal that would result 1n the best value for
the Government, simply because there were mnsufficient Government resources to evaluate that
proposal

AlIA also recommends that Alternate II of 52 215-1 Instructions to Offerors - Negotiated
Acquisition be amended to conform to the language of 15 406(b) which states that Alternate II
may be use to indicate the Government’s estimate of the greatest number of proposals that will
be included 1n the competitive range for purposes of conducting an efficient competition among
the most highly rated proposals As currently written, Alternate II gives an absolute number of
proposals that will be included 1n the competitive range

Section 15.407 Communications with Offerors. One of the major policy changes 1n the
proposed rule 1s the shift to a narrower defimition of “discussions” Communications with
offerors prior to establishment of the competitive range are not considered discusstons, and the
contracting officer 1s nof required to communicate with all offerors Once the competitive range
has been established, communications with offerors are considered discussions. The contracting
officer 1s required to conduct discussions at least once with all offerors in the competitive range,
but is not required to hold discussions an equal number of times with each offeror Discussions
remain open until contract award



MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN
DIRECTOR
DEFENSE ACQUISITION REGULATIONS COUNCIL

FROM: SHARON A. KISER
FAR SECRETARIAT

SUBJECT: FAR Case 96-303, Competitive Range Determinations

Attached are comments received on the subject FAR case published
at 61 FR 40116; July 31, 1996. The comment closing date was
September 30, 1996.

Response Date Comment Commenter

Number Received Date

96-303-1 08/04/96 09/03/96 Interior

96-303-2 08/09/96 08/27/96 SBA

96-303-3 09/18/96 09/17/96 Household Goods
Forwarders Assoc.,
of Amexica, Inc.

96-303-4 p9/18/96 09/25/96 Household Goods

{Addendum to 96-303-3) Forwarders AssocC.,
of America, Inc.

96-303-5 09/30/96 09/24/96 Department of Army

96-303-6 09/30/96 09/30/96 CODSIA

96-303-7 09/30/96 09/27/96 G.W. University

96-303-8 09/30/96 09/30/96 AGC of America

96-303-9 09/30/96 09/30/96 AMC



Regponse
Number

96-303-10
96-303-11
96-303-12
96-303-13
96-303-14

96-303-15

Attachments

Date
Received

09/30/96
09/30/96
09/30/96
09/30/96
10/01/96

10/01/96

cc: MVR Official File:
cC: MVR:S.KISER:lme:10/30/96:501-0692:g/admin/

comments/96-303.doc

Comment
Date

09/30/96
09/30/96
09/30/96
09/30/96
09/26/96

09/30/96

Reading: MVRR: MVR:

Commenter

NASBP

CCIa

Sundstrand

ITAA

Department of State
Chamber of Commerce
Full and Open

Competition
Coalition
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MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN
DIRECTOR
DEFENSE ACQUISITION REGULATIONS COUNCIL

FROM: SHARON A. KISER

FAR SECRETARIAT
SUBJECT: FAR Case 96-303, Competitive Range Determinations
Attached are late comments received on the subject FAR case

published at 61 FR 40116; July 31, 1996. The comment closing
date was September 30, 1996,

Response Date Comment Commenter
Number Received Date

96-303-16 10/01/96 09/27/96 ASA
96-303-17 10/01/96 09/30/96 ASA

Addendum to 96-303-16
Attachments
cc: MVR Official File: Reading File: MVRR MV

VRS: S.KISER:lme:501-0692:10/02/96:Working/Industry
1txr/96-303



MEMORANDUM FOR CAPTAIN D.S. PARRY, SC, USN
DIRECTOR
DEFENSE ACQUISITION REGULATIONS COUNCIL

FROM: SHARON A. KISER
FAR SECRETARIAT

SUBJECT: FAR Case 96-303, Competitive Range Determinations

Attached are comments received on the subject FAR case published
at 61 FR 40116; July 31, 1996, The comment closing date was
extended to November 26, 1996. Comments 1 through 17 were
previously sent in October.

Response Date Comment Commenter
Number Received Date
96-303-18 10/03/96 09/30/96 ABC
96-303-19 10/03/96 10/03/96 Department of Army
96-303-20 10/10/96 10/07/96 ABA
96-303-21 11/26/96 09/30/96 Chamber of Commerce
96-303-22 11/26/96 11/25/96 Department of
Air Force
96-303-23 11/26/96 11/26/96 AMC
96-303-24 11/27/96 11/26/96 Northrop Grumman
96-303-25 11/27/96 11/26/96 CODSIA
96-303-26 11/27/96 11/27/96 Defense Commissary
Agency
Attachment

cc: MVR Official File:

Reading File:
VRS: S.KISER:1me:501-0692:11/29/96:96-303.doc

MVRR MV
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"consideration as MTMC developed its proposal, and has
resulted in MTMC's change from proposed regional or
installation global contract to proposed smaller,
channel oriented contracts." (Report, p. 5).

Under the present FAR 15.609(a), small business for-
warders would be able to compete for DOD personal property
contracts because all offers in the competitive range must be
evaluated and an offeror cannot be excluded so long as its
proposal has a reasonable chance of receiving a contract award.
Adoption of this proposed rule will adversely impact household
goods forwarders by allowing contracting officers to eliminate
offerors from the competitive range to achieve "effective compe—
tition". Adoption of this proposal will likely have a dispropor—
tionate adverse impact on small business forwarders who would be
within the competitive range under the present FAR, as recognized
in the Initial Regulatory Flexibility Analysis Summary, which
states "some offerors may be eliminated from a competition
earlier than they would be eliminated under exlsting procedures."
(61 Fed. Reg. at 40116).

The FAR Council attempts to justify this exclusion of
bidders by stating that "bid and proposal costs are expected to
decrease because few offerors will remain in competition." (61
Fed. Reg. at 40116). This is not an acceptable justification.
The HHGFAA members want to continue to contract with DOD; their
purpose and desire is not to save on bid and proposal costs. If
the purpose of the rule is to help our members, we respectfully
say "Thanks — but no thanks."

Further, the objecticnal provisions of the proposed
rule are not required by the Federal Acquisition Reform Act of
1996 (FARA) pursuant to which the proposed rule is 1ssued. As
recognized in the Initial Regqulatory Flexibility Analysais,
alternatives were considered, including "retaining the current
FAR language that requires cfferors with a reasonable chance of
award to be retained within the competitive range." We submit
that this alternative and others should be considered.

The HHGFAA further opposes the proposed rule for the
focllowing reasons:

1. We support the position of the U.S. Small Business
Administration, Office of Advocacy, set forth in its ARugust 27,
1996 letter to the FAR Secretariat (attached), that the proposed
competitive range determination rule is a major rule subject to
Office of Management and Budget (OMB) review under Executive
Order 12866, because its annual economic impact wi1ll exceed
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The proposed regulations require that the contracting officer promptly notfy an offeror when its
proposal 1s excluded from the competitive range or otherwise 1s excluded from competition The
regulations requure further that the contracting officer provide a preaward debriefing to the offeror
as soon as prachicable However, the contracting officer 1s allowed to delay the preaward
debniefing 1f providing a debriefing 1s not in the best interest of the Government at the time 1t 1s
requested

ATA recommends that the proposed regulation be revised to state that preaward debriefings may
be delayed only if there are compelling circumstances for the delay The contracting officer
should be required to document the file with the supporting rationale for the delay Otherwise,
there 1s potential risk that preaward debriefings could be delayed merely because it 1s not
converuent to provide a debriefing at the ttme  This would essentially deprive the unsuccessful
offeror of 1ts nght to a preaward debriefing

Under Section 15 805(c), the preaward debriefing should contamn as much informatton as possible
in order to make the debriefing “meamingful” [cf 15 806(d)] This type of meammngful
communication during the evaluation process should reduce the chance of protest, because the
unsuccessful offeror should better understand the reasons for elmination from the competition
and be more likely to feel that 1t has recerved fair treatment mn the source selection process

AlA also proposes that 15 805 and 15 806 be amended to allow an offeror which has recerved
a preaward debriefing to request a postaward debriefing, as well. The mformation provided 1n
a postaward debriefing 1s more extensive than the information provided 1n a preaward debriefing
and would be more useful to the unsuccessful offeror

Part 52 Solicitation Provisions and Contract Clauses.

52.215-5 Facsimile proposals. 52 215-5(d) states that the Government 1s not responstble for
any failure attributable to the transmusston or recerpt of a facsimile proposal 1f the offeror chooses
to transmut a facsimile proposal

AlA supports the use of facsimile proposals Facsimile proposals and electronic proposals will
drastically reduce proposal turn-around time However, AIA also recommends that a facsimile
proposal be treated the same as an electronic proposal 1s treated under 15 206(c), which allows
retransmission of unreadable proposals or (at the contracting officer’s discretion) resubmittal of
the proposal i another format.

52.215-7 Annual representations and certifications - negotiation. Maintaining a system of
required representations on an annual basis 1s an excellent 1dea However, 1t should not be
necessary for the offeror to certify to their existence The certification requirement in the
proposed clause should be deleted, consistent with FAR Case 96-312 which modifies existing
clause 52 215-35 to delete the certification requirement
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nies participate as prime contractors in the DOD domestic pro-
gram. In addition, there are hundreds of small moving and
storage companies which participate in both these programs as
subcontractors and which provide many of the required physical
facilities, viz., trucks and warehouses. Many of these companies
are small business concerns. Further, many of these small
business concerns have developed to meet the needs of the DOD and
their continued existence is dependent upon their ability to
continue participation in DOD's personal property programs.

MIMC advised Congress that, in placing its billaion
dollar plus household goods programs under the FAR, 1t did not
intend to "adversely impact the small businessperson' s:ating:

"We are committed to structuring an approach that
offers, to the maximum extent possible, small forward-
ers the opportunity to fairly compete for our busi-
ness.... It is not our aintention to force the small
businessperson out of our program. On the contrary, it
is the small business that provides the resources and
capacity needed for this industry. We understand the
important role they play. Consequently, we have struc-
tured an approach that provides business opportunities
for all segments of this indust£¥/ especially small

business, to compete fairly...."-

Further, in 1ts Small Business Impact Report to DOD,
dated January 29, 1996, MTMC further emphasized the importance of
small business concerns to the DOD Personal Property Programs,
stating:

", ..As part of 1ts design of a proposed new program,
MTMC reviewed the existing program and concluded that
small businesses were an essential element of any
present or future program. The bulk of approved carri-
ers and almost all agents fall into the small business
category. Even large national or international carri-
ers rely on networks of agents, who are small business-
es, to provide the actual transportation services.
Accordingly, MTMC concluded that continued participa-
tion by small businesses was vital to the government
and public interest. This conclusion was made a design

1. Statement of Robert H. Moore, Deputy Chief of Staff for
Operations, MTMC. Before the House Committee on Small Business
on the Reengineering of DOD's Personal Property Program, October
11, 1995,
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 6, 12, 15, and 52

—.\ [FAR Case 96-303]

RIN 9000~-AH15

Federal Acquisition Regulation;
Competitive Range Determinations

AGENCIES: Department of Defense (DOD),
General Services Admimstration {(GSA),
and National Aeronautics and Space
Administration (NASA)

ACTION. Proposed rule

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisitron Regulations Council are
proposing to amend the Federal
Acqusition Regulation {(FAR) io
implement Sections 4101 and 4103 of
the Federal Acquisition Reform Act of
1996 The rule provides the contracting
officer with the authority to limat the
size of the competitive range, 1n
accordance with critena specified in the
solicitation, to the greatest number that
will permat an efficient competition
This regulatory action was not subject to
Office of Management and Budget
review under Executive Order 12866,
dated September 30, 1993 This 1s not a
major rutle under 5 U S C 804

DATES. Comments should be submitted
on or before September 30, 1996 to be
considered 1n the formulation of a final
rule

ADDRESSES: Interested parties should
submit written comments to General
Services Admrustration, FAR
Secretariat (MVRS), 18th & F Streets,
NW, Room 4037, Washington, DC
20405

Please cate FAR case 956-303 1n all
correspondence related to this case

FOR FURTHER INFORMATION CONTACT Mr
Ralph DeStefano at (202) 5011758 1n
reference to this FAR case For general
information, contact the FAR
Secretariat, Room 4037, GS Building,
Washington, DC 20405 (202) 501-4755
Please cite FAR case 96-303

SUPPLEMENTARY INFORMATION:
A Background

Subsections 4101 (a) and (b) of the
Federal Acquisition Reform Act of 1996
(Pub L 104-106) {the Act) require FAR
mnplementation of the requirement to

obtain full and open competition in a
manner that 1s consistent with the need

to efficiently fulfill the Government's
requirements Section 4103 of the Act
provides that the contracting officer may
Iimit the number of proposals 1n the
competitive range, 1n accordance with
critena specified 1n the solicitation, to
the greatest number that will permat an
efficient competition The propased rule
revises FAR 6 101(b), 12 301(e),

15 407(d)(4), 15 609, 52 212-1(g) and

52 215-16 to implement sections 4101
and 4103 The integnity, fairness, and
openness principles in FAR subpart

1 102 are not changed

B Regulatory Flexibnhity Act

The proposed changes may have a
significant economic impact on a
substantial number of small entitzes
within the meamng of the Regulatory
Flexability Act, 5 U S C 601, et seq .
because the rule revises the procedures
for determining the competitive range 1n
negotiated acquisitions The size of the
competitive range will be reduced
some negotiated acquisitions and some
offerors may be eliminated from a
competition earlier than they would be
elimmnated under existing procedures
However, bid and proposal costs are
expected to decrease, as an offeror who
15 nat likely to recetve an award will be
less likely to remain 1n a competition
An Initial Regulatory Flexibility
Analysis has been performed and will
be provided to the Chief Council for
Advocacy of the Small Business
Admunistration A copy of the IRFA may
be obtained from the FAR Secretanat
Comments are mvited from srnall
businesses and other interested parties
Comments from small entities
concerning the affected FAR subpart
will be considered 1n accordance with
section 610 of the Act Such comments
must be submitted separately and
should c1ite 5 U S C 601, et seq (FAR
case 96-303), 1n correspondence

C Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed changes
to the FAR do not impose any
substantial change in recordkeeping or
information collection requirements, or
callections of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
USC 3501, et seq

List of Subjects in 48 CFR Parts 6, 12,
15 and 52

Government procurement

Dated July 25, 1996
Edward C Loeb,
Director Federal Acquusttion Policy Division

Therefore, 1t 1s proposed that 48 CFR
Parts 6, 12, 15 and 52 be amended as set
forth below

1 The authority citation for 48 CFR
Parts 6, 12, 15 and 52 continues to read
as follows

Authority 40 U SC 486(c), LOUSC 2301
to 2331, and 42U S C 2473(c)

PART 6—COMPETITION
REQUIREMENTS

2 Section 6 101 15 amended by
revising paragraph (b} to read as follows

6101 Policy

* * * * *

(b) Contracting officers shall provide
for full and open competition through
use of the competitive procedure, or
combination of competitive procedures,
contained in thas subpart that 1s best
surted to the circumstances of the
contract action and 15 consistent with
the need to efficiently fulfill the
Government’s requirement Contracting
officers must use good judgment in
selecting the procedure that best meets
the needs of the Government

PART 12.3—ACGQUISITION OF
COMMERCIAL ITEMS

3 Section 12 301 1s amended by
adding new paragraph (e){4) to read as
follows

12301 Sohcitation provisions and
contract clauses for the acquisttion of
commercial items
* x * * *

(e * k%

{4) The contracting officer may
reserve the right to conduct discussions
with offerors determined to be within
the competitive range after evaluation of
proposals and to limit the number of
proposals in the competitive range to
the greatest number that will permit an
efficient competition among the most
highly rated proposals 52 215-16,
Contract Award, Alternate III, may be
used 1 solicitations for this purpose
* * *® * *

PART 15—CONTRACTING BY
NEGOTIATION

4 Section 15 407 ts amended by
revising paragraph (d){4}{11) and adding
new paragraph (d)(4){u1) to read as
follows

15407 Sohcitation provisions
* * * * *

(d) * ¥ Xk

(4) * k ok



Federal Register / Vol

61, No 148 / Wednesday, July 31, 1996 / Proposed Rules

40117

(11} If awards are intended to be made
without discussions with offerors
within the competitive range, use the
basic provision with its Alternate 11

{111} If the Government wishes to
reserve the right to limut the competitive
range to no more than a specific
number, use the basic provision with 1ts
Alternate 111, or the basic provision with
bath Alternates If and III
* * * * %

5 Section 15 609 1s revised to read as
follows

15.603 Competitive range.

{a) The contracting officer shali
determine the competitive range for the
purpose of conducting written or oral
discussion {see 15 610{h)) based on cost
ar price and other factors in the
solicitation The competitive range
consists of proposals having the greatest
Iikelithood of award based on the factors
and subfactors in the solicitation

(b) ln planmung an acquisition, the
contracting officer may determine that
the number of proposals that would
otherwise be 1included 1n the
competitive range 18 expected to exceed
the number at which an efficient
competition can be conducted In
reaching such a conclusion, the
contracting officer may consider such
factors as the results of market research,
tustorical data from previous
acquisittons for sumilar supplies and
services, and the resources available to
conduct the source selection Alternate
HI of 52 215-16, Contract Award, may
be used to indicate the Government’s
estimate of the greatest number or
proposals that will be included 1n the
competifive range for purposes of
conducting an efficient competition
among the most highly rated proposals

{c) After evaluating offers, the
contracting officer may determune that
the number of proposals that would
otherwise be mncluded 1in the
competitive range exceeds the number
at which an efficient competition can be
conducted Provided the solicttation
nofifies offerors that the competitive
range can be limited for purposes of
efficiency, the contracting officials may
limit the number of proposals 1n the
competitive range to the greatest

number that will permit an effictent
competition among the most highly
rated proposals The basic solicitation
provisions at 52 215~16, Contract
Award, reserves the contracting officer’s
right to ltmit the competitive range for
purposes of efficiency

{d) If the contracting officer
determines that an offeror’s proposal 1s
no longer 1n the competitive range the
propaosal shall no longer be considered
for award Written notice of thus
decision shall be provided to the
unsuccessful offeror at the earliest
practicable time {see 15 1002{b))

{e} Offerors excluded from the
competitive range may request a
debriefing When a debriefing 1s
requested, see 15 1004

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

6 Section 52 212-1 1s amended by
revising the provision date and
paragraph (g} to read as follows

52 212-1 Instructions to Offerors—
Commercial tems
* * E3 * *

Instructions to Offerors—Commercral
Items (Date)

* * * * *

{g) Contract award {not applicable to
Invitation for Bids] The Government intends
to evaluate proposais and award a contract
without discussions with offerors (except
cornmumcations conducted for the purpose
of munor clarification} Therefore, each
individual offer should contain the offeror’s
best terms from a cost or price and technical
standpout However the Government
reserves the right ta conduct discussions if
the Contracting Officer later determines them
to be necessary If discussions are held and
the Contracting Officer determines that the
number of proposals that would otherwise be
1n the competitive range exceeds the number
at which an efflcient competition can be
conducted, the Contracting Officer may himit
the number of proposals in the competitive
range to the greatest number that will permit
an efficlent competition among the most
hughly rated proposals The Government may
reject any or all offers if such actron is in the
public mterest accept other than the lowest
offer, and waive informalities and minor
irregularities 1n offers received
* * x * *

7 Section 52 215-186 1s amended by
revising the provision date and
paragraph (c), revising Alternate II (c),
and adding a new Alternate III to read
as follows

52 215~168 Contract Award

* * * * *

Contract Award {Date)
* * * * *

{c) The Government mtends to evaluate
proposals and award a contract after
conducting discussions with responsible
offerors whose proposals have been
determined to be within the competitive
range If the Contracting Officer determines
that the number of proposals that would
otherwise be 1n the competitive range
exceeds the mamber at which an efficient
competition can be conducted, the
Contracting Officer may himit the number of
preposals 1n the competitive range to the
greatest number that will permit an efficient
competition among the most highly rated
proposals Therefore each imal offer should
contaimn the offeror's best terms from a cost
or price and technical standpomnt
ES *® * * *

Alternate I (Date) * * *

{c) The Gavernment intends to evaluate
proposals and award a contract without
discussions with offerors {except
communcations conducted for the purpose
of minor clanfication} Therefore, each
individual offer should contain the offeror’s
best terms from a cost or price and technical
standpoint However the Government
reserves the night to conduet discussions if
the Contracting Officer later determunes them
to be necessary If discussions are to be held
and the Contracting Officer determines that
the number of proposals that would
otherwise be 1n the competitive range
exceeds the number at which an efficient
competition can be conducted, the
Contracting Officer may linut the number of
proposals in the competitive range to the
greatest number that will permut an efficient
competition among the most highly rated
proposals

Alternate IIf (Date} As prescribed in
15 407(d}{4)(111), 1nsert the foliowing
paragraph (i} m the basic pravision

{1} If the Contracting Officer exercises the
Government s right to Iimnit the number of
proposals in the competitive range, the
competitive range will be limited to no more
than (insert number)

[FR Doc $6-19351 Filed 7-30-96 8 45 am]
BILLING CODE 68520-EP-M
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D C 20240

General Services Administration SEP 3 - 1906
FAR Secretariat (MVRS)

18th & F Streets, NW, Room 4037

Washington, D C 20405

Ladies and Gentlemen
ur cominenis mainiy concern FAR Case 96-303 (Federal Regster, July 31, 1996), Limiting the

ampetitive Range. but may also concern FAR Case 96-304 (Federal Reguster, June 24. 1996)
on Preaward Debriefings

R

I Procedures/Critena  The "Summary" to the proposed rule discusses "limiting the size of the
competitive range, in accordance with criteria specified in the solicitation " and the solicitation
provisions and clauses use the phrase " an efficient competition among the most highly rated
proposais " However, no specific procedures or criteria are given for narrowing the
competitive range to an "efficient” number of firms

If 1t 1s likely that firms will be eliminated from the competitive range based on a hmitation
for the purpose of efficiency, it is important that the contracting officer's method for doing so
neither appear to be, nor actually be, arbitrary One way to accomplish this 1s to include n
the solicitation the procedures or criteria to be used to reduce the size of the competitive
range

2 Iradeoff The stated reason for reducing the size of the competitive range is to make the
procurement "efficient,” but if eliminating a number of firms causes an mcrease i the number of
preaward debriefings, where is the eiliciency? It seems that a contracting officer who decides to
limit the number of firms to be considered within the competitive range must also be willing to
accept the tradeoff of an increased number of debriefings as a result of that decision

If you have any questions, please call Frank Gisond: of my staff on (202) 208-4907

Sing

Ralph W Rausch, Acting Director
Office of Small and Disadvantaged
Business Utilization

SEP 4 19%
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OFFiCE OF CHIEF COUNSEL FOR ARBVOCACY

Als <1 1906
General Services Administration
FAR Secretariat (MVRS)
18th & F Streets, N.W.
Room 4037
Washington, DC 20405

Subject: Federal Acquisition Regulation; Competitive Range
Determinations [FAR Case 96-303]

Dear FAR Secretariat:
This concerns a proposed rule published in the Federal Reqgister

on July 31, 1996, entitled "Federal Acquisition Regulation;
Competitive Range Determinations.™

The Office of Advocacy, in accordance with its responsibility

to ensure that federal agencies consider the impact of their
rules and policies on small business, finds the subject rule to
be deficient in satisfying the regquirements of the Regulatory
Flexibility Act (RFa). Advocacy’s concerns are heightened by the
recent passage of the Small Business Regulatory Enforcement
Fairness Act which is intended to provide additional regulatory
relief for small businesses, including judicial review of agency
compliance with the law.

In addition, the Office of Advocacy believes this rule should be
considered a major rule, subject to Office of Management and
Budget (OMB) review under Executive Order 12,866. A major rule
is defined as one with an annual economic impact of greater
than $100 million or having significant adverse effects on
competition. fThis regulatory change will significantly and
adversely impact competition in government contracting.

The initial regulatory flexibility analysis (IRFA) prepared for
this rule doesn’t even begin to quantify the rule’s impact on
small businesses. The following preliminary deficiencies are
noted:

1. The proposed rule does not include the required initial
regulatory flexibility analysis or summary in the Federal
Register. The rule is summarized in section B. Regulatory
Flexibility Act, but there is no measurement or discussion
of small business impact and alternatives considered. The
IRFA was sent under Separate cover to the Chief Council for
Advocacy. As a result, small businesses do not have a
sufficient basis upon which to comment meaningfully on the
rule.

2. The IRFA indicates only that the proposed rule will apply to

SEP 9 195
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all large and small entitlies who offer goods and services to
the government 1 competitive negotlated acqulsltlons
There is no estimated mieasure or guantification of small
business impact © umper and dollar value of federa
mammdrrmm et T S VAT v e A L mmdead
LCUILILL AUV LD LAINT LY QlLlLlCULCILA.

3. The IRFA suggests only one alternative, that of maintaining
existing FAR language to ..."require offerors with a
reasonable chance of award to be retained within the
competitive range." This alternative is rejected in the
next sentence.

There are many alternatives available in implementing
sections 4101 and 4103 (competition requirements) of the
Federal Acquisition Reform Act of 1996 that satisfy the
efficiency needs of the government and minimize the impact
on small businesses. Many of these alternatives were
discussed during the legislative debates on this issue.

In more extensive comments that will be prepared on this rule,
the Office of Advocacy will provide "alternatives" for
consideration.

Advocacy reminds the FAR Council of its outreach requirements
under section 609 of the RFA. This is a very controversial
propesal that could significantly impact small firms. Sufficient
outreach should be exercised to generate input from the small
business community.

The Office of Advocacy urges the FAR Council to re-publish this
rule as a proposed regulation, subject to OMB review under
Executive Order 12,866, after completing a proper initial
regulatory fiexibility analysis.

Sincerel

Chief Counsel
Office of Advocacy

cc: The Honorable Sally Katzen, OMB, OIRA
The Honorable Steve Kelman, OMB, OFPP
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CCIA detected considerable interest in removing FAR Case 96-303 at the
September 27 meeting. Accordingly, CCIA is assuming that at least most of the
work on the competitive range proposal will occur in the context of the FAR Part
15 rewrite. Accordingly, we will submit only abbreviated comments at this time
regarding the competitive range.

As a threshold matter, there are a number of reasons to avoid restrictive
definitions of the competitive range The competitive range 1s established
relatively early in the procurement process. Experience has shown that the range
may be set when the Government has incorrectly evaluated the offeror’s
proposal, or the offeror has not fully understood the Government's requirements.
Moreover, the proposal evaluation process invariably provides additional
information to both Government and industry that 1s used to refine the vendor's
proposal. Finally, it is not uncommon to see procurements change significantly
through the RFP amendment process These concerns do not engender
significant problems so long as doubts are resolved in favor of including
proposals in the competitive range, and offerors are permutted to compete if they
have a "reasonable chance for award " If the ground rules shuft so that drastic
cuts in the number of competitors occur when the possibility of error 1s high on
both sides, the resulting diminution of competition will be inconsistent with both
the requirements of full and open competition, and good business sense.

CCIA acknowledges that the acquisition statutes now permit the
contracting officer to limut the number of proposals in the competitive range, "if
the contracting officer determunes that the number of offerors that would
otherwise be included 1n the competitive range . exceeds the number at which
an efficient competition can be conducted . " However, this language is not
carte blanche authornty for arbitrary exclusions. First, FARA specifically
subordinates efficiency to "the requirement for full and open competition. . . ."
See e.g., FARA, §4101. Second, FARA does not permut contracting officers to
limit the competitive range on the basis of efficiency in every procurement. The
Iimzitation 1s only appropriate if the contracting officer makes a specific
determination that the number of offerors exceeds the number of proposals that
permit an efficient competition among the most hughly selected offerors

The proposed regulation 1s inconsistent with the statutory structure that it
is supposed to implement First, 1t imports into FAR 15 609(a) a competitive
range test for all procurements that is only supposed to apply when the CO1s
permitted by statute to limit the competitive range based on effictency. Under
proposed FAR 15.609(a), the Government is always permitted to limit the
competitive range to those proposals "having the greatest likelihood of award
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AIA strongly supports increased communication between the Government and offerors to allow
the contracting officer to better understand an offeror’s intent and make an informed decision
whether to determine a competitive range or award without discussions However, there 1s some
concern that the ability to commumicate with individual competing offerors prior to determination
of the competitive range, coupled with the fact that communications need not be conducted with
all offerors and the ability to conduct discussions more than once with mdrvidual members of the
competiive range and request successive proposal revisions, could raise 1ssues of farrness or the
appearance of favoring one offeror over another

As a practical matter, we believe that there are steps the Government can take to alleviate these
concerns One 1s to ensure that contracting officers have the professional credentials and training
necessary to exercise good business judgment Another 1s to establish sufficient supervisory
oversight to ensure that discretion 1s not abused In addition, 1t should be emphasized n the
Section 15 407(c) of the proposed rule that when discussions are held, the contracting officer 1s
required to disclose to the offeror all known weaknesses and deficiencies 1n the offeror’s proposal
and provide an opportunity for the offeror to respond to those weaknesses and deficiencies

Section 15.409 Proposal Revisions. Elimination of the requirement for Best and Final Offers
(BAFO’s) and the requirement for a common cutoff date for proposal revisions 1s another major
change 1 the way the Government proposes to conduct source selection

AIA supports these changes, which would streamline the current burdensome, expensive and time
consumung acquisitton process for both industry and the Government by allowing the Government
to conduct discussions and request proposals as needed However, 1t 1s important to ensure that
no disparity exists n the number of revisions requested or the cutoff dates that creates an unfair
advantage for one offeror over the other offerors All offerors must be provided an equitable
opportunity to compete on essentially the same basis

Section 15.410 Source Selection. In Section 15 410(b) 1t 1s stated that the basis for the source
selection decision shall be documented and shall reflect the rationale for any tradeoffs among
factors, subfactors and business judgments However, specific tradeoffs need not be described
1n terms of cost/price 1mpacts, nor do tradeoffs need to be quantified 1n any other manner

While quantification of cost/other factor tradeoffs 1s not necessary mn the solicitation (see
comment to Section 15 102), AIA feels that 1t 1s appropriate to require more specificity in
documenting the reasons for the source selection decision Therefore, we recommend that
15 410(b) be revised accordingly

Section 15.805 Preaward Debriefing of Offerors. AIA also has several concerns relative to
preaward debriefings. One of those concerns relates to delay of preaward debriefings under
15 805(b)
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Further, ABC contends that the proposed rule fails to properly implement the provisions
on “competitive range determinations” as required under FARA The law amends section
2305(b)(4) of title 10 U S C and section 253b(d) of title 41 U S C to read --

“If the contracting officer determnes that the number of offerors that would
otherwise be included in the competitive range under subparagraph (A)(1) exceeds
the number at which an efficient competition can be conducted, the contracting
officer may limit the number of proposals 1n the competitive range, n accordance
with the criteria specified in the sohatation, io ihe greatest number that wiii
permit an efficient competition among the offerors rated most highly 1n
accordance with such criteria ”

Our concern s that the proposed rule does not provide the contracting officer any
systematic guidance on how to make the determination to exclude otherwise qualified and
competitive contractors from the process Rather than providing guidance for consistent,
government-wide impiementation of this proviston, the proposed rule again allows
thousands of contracting officers to formulate their own logic for excluding some
contractors and selecting others Also in this proposal, the contracting officer only has to
provide limited reference to factors and/or subfactors 1n the sohicitation The law and the
statement of managers accompanying the conference report spell out more explicit
determination criteria The determunations must be “on the basis of price, quality and
other factors specified in the solicitations for evaluation of proposals * The law and
statement of managers does not give the contracting officer the liberty to institute
independent or superfluous factors in making their determination

In summary, ABC 1s strongly opposed to the rule in its current form Taking the above
concerns i mind and the September 12, 1996 pubhcaiion of confiicting FAR coverage on
this 1dentical topic, we strongly recommend that the FAR Council withdraw this July 31,
1996 rule

On behalf of 1ts over 18,500 members, ABC thanks the General Services Administration
for the opportunity to express the concerns of many small contractors, subcontractors,
material suppliers, and related firms

Michael E Wilson
Manager, Federal Regulations
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National Association of ~

Surety Bond Producers
5301 Wisconsin Avenue, NW, Suile 450
Washington, DC 20015-2015

(202) 686-3700 » FAX {(202) 686-3656

September 30, 1996

General Services Admumstration
FAR Secretariat MVRS)

18th & F Streets, N W,

Room 4037

Washington, D C 20405

RE: FAR CASE 96-303
Dear FAR Secretaniat

The National Association of Surety Bond Producers in an organization of 560 insurance agencies and
brokerages recogmzed as specialists 1n providing statutory surety bonds to construction contractors Surety bonds
guarantee construction bids, performance and payment The bid bond prequalifies the bidder and guarantees that 1f
awarded the contract, the bidder will enter into the contract within the specified time frame and provide a performance
and payment bond, as required by the Miller Act (40 U S C Section 270a - 270d) or as otherwise specified The
performance bond guarantees to the government that the contractor will perform the contract within therr plans and
specifications The payment bond guarantees that subcontractors, suppliers and laborers will be paid by the pnme
contractor/bidder

The proposed rule on competitive range determinations (FAR case 96-303) published 1 the July 31, 1996
Federal Register (Volume 61, Number 148) may be a musappropriation of the Competition m Contracting Act’s full and
open competition standard depending on how 1t 1s implemented by contracting officers. The use of “competitive range
determunatrons,” 1n which there 1s no public bid opemng cannot prevent discussion in secret after proposals are
submutted, between contracting officers and certain bidders, but not others Bidders may offer, or be asked, to lower
thexr price with kittle or no knowledge as to how their price related to their competitors At some point, the contracting
officer may ask a bidder for their best and final offer only to come back later for a “final” best and final offer

In construction, proprietary information such as construction methods from the bidders proposal, may be
transferred by the government to other bidders under competitive range determinations Construction firms may go
months without knowing what their relative standing 1s 1n relation to other offerors. Meanwhile their surety credit 18
diminished 1n the amount of the job under negotiation

Only contracts awarded to the lowest responsible bidder after a full and open competitive bidding procedure
has taken place, can the following national ierests be protected. 1) No bidder could be discriminated against for
subjective reasons; 2) Favontism on the part of contracting officers who might prefer one bidder over another for a
variety of reasons 1s barred; and 3) Taxpayers recerve the maximum benefit for their dollars

Please rescind this proposal i favor of the proposed FAR Part 15 rewrite published 1n the September 12, 1996
Federal Register (FAR CASE No 95-029)




FULL AND OPEN COMPETITION COALITION

September 18, 1996

The Honorable Steven Kelman
Administrator

Office of Federal Procurement Policy

Old Executive Office Building, Room 352
Washington, D C 20503

Dear Dr Kelman

As associations representing the full breadth of American industries and business
interests, we are writing to express our deep concerns regarding the proposed rule for FAR Part
15 (FAR Case 96-303) as published in the Federal Register on July 31, 1996 enutled
"Competitive Range Determinations”

It 15 our collective position that this rule 1s bad public policy and inconsistent with the
letter and legislative intent of the Federal Acquisition Reform Act ("FARA") [f implemented
0 1ts present form, this rule would serve to decrease the current level of competition n the
procurement process, eliminate small and many medium- and large-sized businesses from
participating, and would have a sigmificant negative impact on the American economy. For
example, although the report language accompanying the Federal Acquisition Reform Act
specifically states that the limitation of the number of offerors in the competitive range can take
place only after the mmtial evaluation of the proposals submitted, the proposed rule allows for
a pre-submission determination of the number of proposals n the competitive range This
procedure to permit pre-bid limitations of the competitive range not only obstructs the
competiive nature of the bid process, but refocuses the locus of action away from normal
market forces of providing a customer the best quality product for the lowest possible price
Under this proposed rule, the new determination appears to be based on the ability of an otteror
to market his or her services to the contracting officer who s tasked with unilaterally
determining those offers who will be permitted to remain in the competitive range

Another example of our concern 1s reflected 1n the fact that there 1s no provision in the
proposed rule for a minimum number of offers that must be included in the competitive range
or a requirement that a contracting officer specify the maximum number of offers to be
considered. The contracting officer is being furnished the power to arbitrarily establish a
competitive range of as few as two offerors In addition, there are no guidelines or standards
established 1n the FAR by the proposed rule to govern the method or reasons for elimmating a



potential offeror from the competitive range. Aside from having an obvious adverse effect on
competition, this approach 1s directly contrary to the statutory provisions of Sections 4101 and
4103 of FARA

Considering the wide range of industries that will be impacted by this proposed rule,
there will be a significant impact on the economy It 1s our estimate that the proposed rule
would have at a mmimum an economic impact well 1n excess of $100 million

Therefore, because of its adverse effect upon competition and 1its significant economic
impact, 1t 18 also our position that this proposed rule 1s a major rule subject to the Office of
Management and Budget review under Executive Order 12866 The above are just a few
examples of our concerns regarding this proposed rule, its failure to comply with FARA, and
its significant adverse effects on competition and small business interests We urge you to
withdraw this proposal and rewrite the rule to conform to the letter and spirit of FARA.

Respectfully,

American Movers Conference

American Subcontractors Association, Inc

Associated Builders and Contractors, Inc

Computer and Communications Industry Association
Computing Technology Industry Association

Household Goods Forwarders Association of America

Small Business Legislative Council (Includes 93 Associations)
U § Chamber of Commerce

cc Representative Jan Meyers
Representative John LaFalce
Senator Christopher Bond
Senator Dale Bumpers
The Honorable Phil Lader
The Honorable Sally Katzen
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alternatives proposed by the IRFA The IRFA suggests only one alternative — to
maintain the existing FAR language to  “require offerors with a reasonable chance of
award to be retamned within the competitive range ” This alternative 1s rejected 1n the

P S dat s Tarel
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There are numerous alternatives available in implementing sections 4101 and 4103
(competition requirements) of the FARA that would satisfy the governments needs and
mimimize the impact on small businesses A good number of these alternatives were
discussed during the legisiative debates on this 1ssue

ASA urges OMB to order the re-publishing of this as a proposed rule, subject of OMB

review under Executive Order 12866 after compieting a proper mitial regulatory
flexibility analysis

Sincerel

Brian T Pallasch, CAE
Director of Government Relations

(]
«

The Hannrahla Sallv Katzen, OMR ﬂIRA
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The Honorable Steve Kclman, OMB, OFPP
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FAR Case 96-303 "Competitive Range Determinations”

substantially rewritten In addition, we recommend that the FAR agencies schedule a
public meeting specifically on these proposed changes

July 31 Proposed Rule Would Adversely Affect Competition, and Negatively Affect
Small Businesses

The July 31 proposed rule would severely limit competition 1n a number of ways First,
the rule would allow the contracting officer to limit the number of offerors prior to
solicitation The proposed rule states

“In planning an acquisition, the contracting officer may determine that the
number of proposals that would other wise be included 1n the competitive
range 1s expected to exceed the number at which an efficient competition
can be conducted”  Alternate III of 52 215-16 Contract Award may be
used to indicate the Government’s best estimate of the greatest number of
proposals that will be inciuded 1n the competitive range for purposes of
conducting an efficient competition among the most highly rated
proposals ” 15 609 (b) Competitive Range

Limiting the number of offerors prior to solicitation 1s clearly anti-competitive and will
have a negative affect on small business

Second, offerors could be arbitrarily knocked out of the bidding at any point  Alternate
111 of Section 542 205-16 states

“(1) 1f the Contracting Officer exercises the Government’s right to limit the
number of proposals 1n the competitive range, the competitive range will
be Iimited to no more than ____ (insert number)

Third, the factors to be used to reach a competitive range are not clearly defined and
appear discretionary 1n the proposed rule The only reference to criteria 1n this proposed
ruled 1s found 1in 15 609(b) which states

“In reaching such a conclusion, the contracting officer may consider such
factors as the results of market research, historical data from previous
acquisitions for similar supplies and services, and the resources available
to conduct the source selection ”

None of the options listed 1s clearly defined, and all leave far too much room for
mterpretation If “data from previous acquisitions’ 1s to be used, will those criterta from
the past acquisition be spelled out? Will contractors be allowed to protest if they disagree
with a contracting officer 1f the evaluation was nappropriate? If past performance
evaluations are to be used will these criteria be clearly spelled out?

To-hih-
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Page — 3 American Subcontractors Assn Comments
FAR Case 96-303 “Compentive Range Determinations”

Even more vague 1s the “resources available” criteria  Does this mean that a contracting
officer with too much work to do can cut the number of offerors just of lighten their
workload This 1s certainly not 1n the best interest of full and open competition

Finally, we have concerns that the rule as proposed violates the letter and intent of the
Federai Acquisiiion Reform Act  For a more detalied expianaiion of ihose concerns,
please see the comments submutted by the Full and Open Competition Coalition of which
ASA 1s a member

In sum, 1t 18 our belef that this proposed rule will lead to an acquisition process that will
be prone to improvisation and influence peddling, and not to one which fosters full and
open competition

Through these and other proposed changes 1 the FAR, the government will no doubt
have a less costly procurement process, however, what will likely occur 1s that the
government will achieve this economy at the expense of higher costs for procured goods
due to a lack of full and open competition

Brian T Pallasch, CAE
Director of Government Relations
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Indeed, rather than providing government-wide guidance as the statute
requires, the proposed rule would simply allow any contracting officer
conducting a competitive solicitation for a commercial item to “reserve
the right” to limit competition in advance of the receipt and evaluation of
proposals. It is clear that FARA contemplated an affirmative contracting
officer determunation of these critical matters, but the proposed rule
1gnores that.

This section of the rule also omits one of the critical safeguards required
by FARA, namely that solicitations would set forth the criteria by which
the competitive range decision would be made, and that decisions would
be made 1 accordance with them. The requirement in the statute that
competitive range determinations be made based solely on the evaluation
factors and subfactors contained in the solicitation are conspicuously
absent from new section 12.301(e)(4) of the proposed rule, and is a
critical defect in the coverage.

The same defect of failing to include the language concerning criteria for
competitive range determinations in the solicitation, is also missing from
the proposed revisions to the Contract Award clause and Alternative II in
the new proposed 52.215-16 contract clause. Furthermore, those
proposed clauses explicitly allow each contracting officer to establish his
or her own scheme for ranking the proposal that would result in the
exclusion from offerors from competition, without regard to the
mandatory evaluation of all offers submitted and without complying with
the evaluation factors and subfactors listed in the solicitations.

Alternative III in 1item #7 of the proposed rule would allow each
contracting officer to limit the number of competitors for a contract
simply by filling 1n the blank in the form to whatever number he or she
selects. No guidance is given regarding to how this selection should be
made and no acknowledg-ment that there statutory requirements that
apply 1s provided. Again, government-wide FAR guidance is eliminated
and each contracting officer is provided more than a reasonable amount
of discretion n excluding from competition otherwise qualified
competition.

Finally, item #6 1n the proposed rule would provide instructions to
offerors of commercial items in situations other than IFBs. These
instructions would provide different -- and 1n many regards more ruthless
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reaffirmed 1 the legislative process It 1s ABC’s view that the July 31, 1996 proposed
rule fails to properly implement the statute and would have a significant adverse impact on
small business and the fairness of the federal acquisition system For these reasons, we
request that the FAR Council withdraw consideration of this rule

The rule also fails to properly address the provisions on “competition” as set forth by
FARA In the proposed amendment to the Policy provisions of FAR Part 6, the language
addresses only a part of the statutory requirement and, 1n so doing, 1s not

authorized by FARA and breaches the commutment put forth in the Statement of
Managers in FARA’s Conference Report

Section 4101 of FARA states, in part, that

“The Federal Acquisition Regulation shall ensure that the requirement to obtain
full and open competition 1s implemented 1n a manner that 1s consistent with the
need to efficiently fulfill the Government’s requirements

The statement of managers accompanying the conference report on FARA unquestionably
asserts that --

“Thus provision [FARA section 4101] makes no change to the requirement for
full and open competition or to the definition of full and open competition ”

However, 1n the proposed policy provisions of 6 101(b), language fails to “ensure” full
and open competition The amended rule states --

“Contracting officers shall provide for full and open competition through use of
the competitive procedure or combination of competitive procedures contaned 1n
this subpart that 1s best swted to the circumstances of the contract action and 1s
consistent with the need to efficiently fulfill the Government’s requirement
Contracting officers must use good judgment in selecting the procedure that best
meets the needs of the Government

By adding “and 1s conssstent with the need to efficiently fulfill the Government’s
requirement” to the policy, the proposal essentially alters the FARA requirement The
new regulatory language would allow thousands of contracting officers to arbitranly select
procedures to implement the balance between “full and open competition” and the
implementation of “efficient competition” The FARA statutory requirement, however,
stipulates that the fundamental requirements must be guaranteed by the FAR In the
proposed system, conditions of awards will be difficult, 1f not impossible, to review or
challenge
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Similarly, subsection (b) could easily lead a contracting officer to
conclude that the simple way to limit the competitive range is to include
the number of proposals he wants to review 1n the solicitation, and that
there is even a standard form for this purpose with a blank space to be
filled in with the number acceptable to the contracting officer. The clause
at 52.215-16(c) Alternate III does not include the word “estimate”
provided for in proposed 15.609(b); does not provide for any authority to
increase the number of proposals 1n the competitive range if the actual
receipt of highly-rated pro-posals exceeds the magical number selected at
the time the solicitation 1s issued; and no recogmtion of the fact that a
fewer number of imitially evaluated proposals may remain.

Finally, FAR 15. 609(a), as recommended 1n this rule, provides that--
“The contracting officer shall determine the competitive range for the
purpose of conducting written or oral discussion (see 15.601(b)) based on
cost or price and other factors in the solicitation. The competitive range
consists of proposals having the greatest likelihood of award based on the
factors and subfactors in the solicitation.”

The last sentence of current 15.609(a) states: “When there is doubt as to
whether a proposal 1s 1n the competitive range, the proposal shall be
included.” The new rule should retain this important last sentence. --
when 1n doubt, retain an offeror in the competitive range. This sentence,
sought to be deleted 1n three separate rulemakings, takes on important
new significance in light of the congressional direction in FARA, and 1s
an appropriate way to fulfill the statutory call for “limiting the
competitive range to the greatest number that would permit an efficient
competition.”

THE RULE IMPROPERLY IMPACTS COMMERCIAL ITEM
PROCUREMENTS

The proposed rule would add a new paragraph to FAR Section 12.301(e),
as amended by FASA, that largely restates for commercial products the
competitive range authority of Section 4103 of FARA, although there are
some key differences. Part 12 was updated to implement FASA just
before this proposed rule was published (FAC 90-40 on July 26, 1996),
under-scoring the need to see all of the interrelated parts of the

regulations in order to conduct a meaningful and thorough analysis.
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Dear Mr. DeStafano

The Army Small and Disadvantaged Busginess Utilization
Office has reviewed the gubject proposed rule regarding FAR
Case 96-303, Federa! hoguisit e Regulation; Competitive
Range Determinationgs, rnublishod 1n the Federal Register on
July 31, 1995, the ste.ed ocurpese of which is to implement
Sections 4101 and 4103 of the Focderal Acguisition Reform Act
of 1996. The rule provides the centracting officer with the
authority to limit the size of -hz compeiitive range, in
accordance with the criteria sypuecified in the solicitation,
to the greatest number that wil! permit an efficient
competition.

The following is a brief d scussion of our concerns:

We are nonceined Lhat lim ' 1ng the number of proposals
in the competitive rauge, to the greatest number of
preoposals that will permit an erficient competition, may
also unnecessarily eliminate small businesses from the
process. The rule discusses “limiting the size of the
competitive range, .n accordance with criteria specified in
the solicitation,” In order Lo maxntain the integrity of
the procurement process, we sSuc jest rhat the solicitations
include what method will L uscoc YWy vaz contracting cofficer
to restrict or narrow the onLeo tl "2 range Additionally,
that metheod should eusure —nat o the greatest extent
possible a fair proportion of small business and small
disadvantaged busipeszs "on ern. w3111 be included in the
range.
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While we recognize that we must utilize our dwindling
resources in the most cost effective manner, 1t 1s important
to also note that the majority of the cost expended in
proposal preparation occurs 1n 1ts initial development.
Proposal revisions 1in response to BAFOs, might only require
minor 1nexpensive modification. Companies, especially small
businesses, 1invest a considerable amount of funds in
developing their initial propesals and can least afford
having their proposals excluded, without knowing their risk
of exclusion early in the process.

Limiting the number of proposals wn the competitive
range may have some short term benefits to the government.
However, in the long run, it may drive small businesses from
the federal procurement process Newly entering small
businesses into the federal market may find i1t too expensive
to prepare proposals when they are consistently rated
cutside the competitive range.

Since past performance 1s a critical evaluation factor,
small business firms may find i1t extremely difficult to
receive high performance ratings or be considered if they
are con=istently eliminated frow the competitive range.

Procedures that encourage limiting the number of
companies in the competitive range may in the long run have
a negative effect that will stifle or restrict competition,
and thereby violate statutory and regulatory requirements
designed to increase the use of gmall businesses to the
maximum extent possible Furthermore, this procedure may
ultimately drive prices up 1n certain products or services
that tend to be competed for by a limited number of firms.
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Should you have any questions regarding our comments wmy
point of contact is Ms Sarah A Cross, she can be reached

at (703) 697 2868.

Tracey (Lt Pinson
Director, Office of
Small and Disadvantaged BRusainess Utilization
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General Services Administration
FAR Secretanate (MVRS)

18th & F Streets, N W

Room 4037

Washington, DC 20405

Re Proposed Rule, Competitive Range Determinations,

FAR Case No 96-303, 61 Fed Reg 40116 (July 31, 1996)

Dear Sir or Madam

On behalf of the Section of Public Contract Law of the American Bar Association
(“Section™), I am submitting commerits on the above-referenced matter The Public
Contract Law Section consists of attorneys and associated professionals in private
practice, industry and government service  The Section’s governing council and
substantive committees contain a balance of members representing these three segments,
to ensure that all points of view are considered In this manner, the Section seeks to
improve the process of public contracting for needed supplies, services and public works

The Section 1s authorized to submit comments on acquisition regulations under
special authonty granted by the Association’s Board of Directors  The views expressed
heremn have not been approved by the House of Delegates or the Board of Governors of
the American Bar Association and, therefore, should not be construed as representing the
policy of the American Bar Association
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INTRODUCTION

The Federal Acquisition Reform Act of 1996, Pub L 104-106 (“FARA” or the
“Act™), requires that the Federal Acquisition Regulation (“FAR”™) be amended to provide
that the “contracting officer may limit the number of proposals i the competitive range,
1n accordance with the critena specified 1n the solicitation, to the greatest number that
will permut an efficient competition among the offerors rated most highly 1n accordance
with such cniteria” FARA § 4103 FARA also requires that the FAR be amended to
“ensure that the requirement to obtam full and open competition 1s implemented n a
manner that 1s consistent with the need to efficiently fulfill the government’s
requirements ” FARA § 4101 The Conference Report on FARA emphasizes that “This
provision makes no change to the requirement for full and open competition or to the
definition of full and open competition ™ HR Conf Rep No 104-450, § 4101 (1996)

Preliminarly, the Section notes that many of the government’s concerns regarding
efficiency could be addressed prior to establishing the competitive range  For example,
procurements would be more efficient 1f the government’s requirements were more
clearly stated 1 advance of the solicitation The Section encourages the continued use of
draft RFPs, presohcitation conferences and other mnitiatives to discuss the government’s
requirements with prospective offerors in advance of the solicitation closing date The
earlier a potential offeror becomes aware 1t cannot meet the government’s requirements,
the less time and money will be spent pursuing and evaluating a fruitless proposal

The Section supports the effort to obtain more efficient competition  The Section
1s concerned, however, that in seeking that goal, the proposed regulations do not give
approprnate emphasis to the statutory mandate for full and open competition In these
comments, the Section will (a) mvite attention to possible vulnerabihities m the proposed
regulations that could give rise to successful legal challenges, and (b) make suggestions
for corrective language

In particular, the proposal to allow the contracting officer to limit 1n advance the
number of offerors 1n the competitive range cannot be reconciled with the Conference
Report on the legislation that states, in pertinent part “The conferees intend that the
determination of the competitive range be made after the initial evaluation of the
proposals, on the basis of the rating of those proposals ” HR Conf Rep No 104-450
(emphasis added) Under the proposed regulation, however, a proposal practically equal
to others could be exciuded simply because 1t 1s one more proposal than the number the
agency decided, in advance, to evaluate Morcover, to exclude such a proposal may not
comport with the FARA requirement to arrive at a competitive range that consists of the
greatest number that will permut an efficient competition among the offerors *“‘rated most
highly m accordance with such criteria” FARA § 4103
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Additionally, the proposed regulations do not clearly state that the wnitial
evaluation of offerors before establishment of the competitive range must include
consideration of all factors stated 1n the solicitation  As written, the regulations could
permit the incorrect conclusion that agencies may conduct a cursory mmtial evaluation,
focusing on only one evaluation criteria, and 1gnoring other specified critenna  The
Competition 1n Contracting Act (“CICA”) and FARA require that this inmtial evaluation
include all the critena specified 1n the solicitahion  Accordingly, as discussed 1n further
detail below, the Section proposes that the draft regulation be revised to clanfy that the
imitial evaluation must include all evaluation factors, mcluding cost and non-cost factors

DISCUSSION

The Section recogmzes that FARA reflects congresstonal concern that the present
regulations may not permit adequate agency efficiency and could result in the mclusion
of offerors m the competitive range that have no likelihood of receiving award On the
other hand, 1t 1s clear from the legislative history that Congress did not intend FARA to
replace the full and open competition standard Some members of Congress had sought
to replace the full and open competition standard with a “maximum practicable”
competition standard See, e g, HR Rep No 1670 (the “Clinger-Spence Bill™)

Instead, however, Congress chose a middle ground that preserves the mandate for full and
open competition at the same time the goal of efficiency 1s sought

A. The Proposed Regulations Should Conform to the Statutory
Language Regarding the Definition of the Competitive Range

Proposed FAR 15 609(a) states 1n part

The competitive range consists of proposals having the
greatest likelthood of award based on the factors and
subfactors m the solicitation

FARA, however, provides that the contracting officer “may limit the number of
proposals m the competitive range, m accordance with the criteria specified mn the
solicitation, to the greatest number that will permit an efficient competition among the
offerors rated most highly m accordance with such criteria” FARA § 4103 The
statutory language focuses on the “greatest number” of proposals “rated most highly,
while the proposed regulation could be interpreted to permit a cursory evaluation of a
lesser number for competitive range purposes Thus, a convincing argument could be
made that the regulation does not comport with the statute The concern 1s that the
proposed regulation does not mention that the competitive range must mclude the
“greatest number” of most highly ranked proposals that can be efficiently considered
Without implementation of the statutory mandate, that key goal may be 1gnored




ASSOCIATED BUILDERS
AND CONTRACTORS, INC,

September 30, 1996

General Services Admmmstration
FAR Secretariat (MVRS)
Room 4037

18th and F Streets, NW
Washington, DC 20405

Re FAR Case 96-303 “Competitive Range Determinations”

Dear Madam or Sir

Associated Builders and Contractors (ABC), a national trade association representing over

18,500 construction and construction related firms, appreciates thts opportunity to
comment on the proposed rule concerning Competitive Range Determinations, which was
published for comment by the Department of Defense, the General Services
Adminstration and the National Aeronautics and Space Administration in the Federal
Register on July 31, 1996

At a meeting with Dr Steven Kelman, Administrator for Federal Office of Procurement
Policy, and Colleen Preston, Deputy Under Secretary for Acquisition Reform, on Friday,
September 27, 1996, 1t was determined that a subsequent September 12, 1996 publication
has conflicting language on this topic Dr Kelman and Ms Preston were not previously

aware of the discrepancy but did express their view that the September 12, 1996 proposed

rule would take precedence Therefore, ABC strongly recommends that the Federal
Acquisttion Regulatory Council go ahead and withdraw this July 31, 1996 rule

As written, the July 31, 1996 proposed rule aims to fulfill requirements spelled out 1n two
sections of the Federal Acquisition Reform Act (FARA) signed mto law by President
Chnton on February 10, 1996 Section 4101 of FARA obligates the Federal Acquisition
Regulations (FAR) to implement the requirement to obtain full and open competition in a
manner that 15 consistent with the need to efficiently fulfill the Government’s provisions
Section 4103 of the Act provides that the contracting officer may limut the number of
proposals in the competitive range, in accordance with criteria specified in the sohcitation,
to the greatest number that will permut an efficient competition

Our association along with many other concerned groups and individuals helped solidify

retentron of the Competition in Contracting Act’s requirement for “full and open
competition ™ This rulemaking seems, however, to discard exactly what Congress

1300 North Seventeenth Street m Rosslyn, Virginia 22209 = (703) 812-2000
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United States Department of State

Washington, D C 20520

September 26, 1996

General Services Admiistration
FAR Secretariat (MVRS)

18th & F Streets, NW

Room 4037

Washington, DC 20405

Subject FAR Cases 96-303 and 96-311

The Department of State’s Office of Small and Disadvantaged Business
Utihization (SDBU) offers the following comments regarding the subject FAR cases

SDBU 1s concerned regarding the proposed provisions in FAR 15 609(b) allowing
the contracting officer to predetermine the number of offerors in the competitive range,
based on previous experience While 1t 1s understood that this proposed change 1s
contained 1n the Federal Acquisition Reform Act of 1996 and must be implemented,
SDBU recommends that this provision not be used when small business or 8(a)
competitive set-aside procedures are employed The reasoning 1s as follows

In conducting competitions using small business or 8(a) competitive set-asides,
the Department of State has had experience in which the number of proposals received
exceeds the number that a contracting officer would expect to receive based on historical
data In one instance, had the contracting officer predetermined during the acquisition
planning stage the number of offerors to be 1n the competitive range, up to four small
businesses would have been out of the running before their proposals were ever
evaluated. In another instance, we recerved up to ten proposals on an 8(a) competition,
where the norm, using full and open procedures, was in the 4 - 7 range This limitation,
combined with the option to award without oral or written discussion now allowed under
certain conditions, would produce a benefit of expediency Such expediency may not
necessarily be 1n the best interests of small and 8(a) firms

With regard to FAR Case 96-311 and FAR clause 52 237-xx, Identification of
Uncompensated Overtime, the Federal Register analysts of the clause acknowledges the
negative economic impact this clause may have on small entities, due to the burden
associated with identifying uncompensated overtime hours and rates Conversely, 1t may
help level the playing field for small businesses when evaluating cost proposals received
on full and open solicitations The business practice of requiring uncompensated
overtime by direct charge company employees exempt from the Fair Labor Standards Act
is more prevalent among big businesses than those that are small It 1s a strategy that has
been used by some businesses to deflate actual labor rates by lowballing the labor hours 1t
would seemingly require to accomplish a task In the past, small businesses who have not
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Accordingly, the Section suggests that proposed FAR 15 609 (a) be revised to conform to
the statute, as follows

The competitive range consists of the greatest number of
proposals, rated most highly 1n accordance with the factors
and subfactors specified m the solicitation, that can be
efficiently included

(See Attachment A, suggested revised text )

FARA did not change the CICA requirement that offers be evaluated 1n
accordance with the evaluation criteria stated n the solicitation See 10 U S C
§ 2305(b)(4)(A), 41 U S C 253b(d)(1) Accordmgly, the determunation of which offers
to mclude 1n the competitive range must be accomplished based on all evaluation critena

B. “Efficient Competition”” Cannot Be Determined Without
Regard to Identification of the “Greatest N umber” of
“QOfferors Rated Most Highly”

The proposed regulations permit the contracting officer to imit the number of
offerors m the competitive range based on efficiency (a) n advance, during acquisition
planning, and (b) after evaluating offers FAR 15 609 (b)-(c) The determinng factor
under both proposed provisions 1s the steps necessary to ensure an “efficient
competition ”

The statute, however, requires that the "greatest number” of offers that can be
considered efficiently be ncluded Moreover, the proposed regulations provide little
instruction on the meaning of “efficiency ” The only coverage 1s 1n proposed FAR
15 609(b), which addresses inuting the competitive range durmng acquisition planning
The proposed regulation states

In planming an acquisition, the contracting officer may
determine that the number of proposals that would
otherwise be included in the competitive range 1s expected
to exceed the number at which an efficient competition can
be conducted In reaching such a conclusion, the
contracting officer may consider such factors as the results
of market research, historical data from previous
acquisitions for similar supplies and services, and the
resources available to conduct the source selection

61 Fed Reg 40117 (July 31, 1996) The first sentence of the proposal suggests that the
competitive range may be mited 1n advance of receipt of proposals  This 1s difficult to
reconcile with the mandate of Congress to conduct competition among “the greatest
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based on the factors and subfactors in the solicitation " Thus is virtually the same
test prescribed by FARA for use when the number of offerors "exceeds the
number at which an efficient competition can be conducted " By himiting the use

of this standard to a defined set of procurements, Congress implicitly barred the
FAR drafters from importing the standard into all competitive range
determinations. This conclusion is further reinforced by the language of the
statutory predicate for "efficient” competitive range determinations, 1 e, "the
contracting officer determunes that the number of offerors that would otherwise
be included in the competitive range" exceeds the number needed for efficient
procurement. (emphasis added). FARA, § 4101. This reference assumes that
there 1s another criterion for determining the competitive range that would
govern if efficiency considerations did not apply. FAR Case 96-303 obliterates
thus distinction, and imposes a single standard, regardless of whether efficiency
considerations are warranted or not.

Second, the statutory language strongly suggests that the determunation to
limit the competitive range based on efficiency must occur after receipt of
proposals. The Contracting Officer cannot make a rational determination that
the number of proposals that "would otherwise be included 1n the competitive
range" is "mefficient” unless the CO knows the number of proposals recerved
Proposed FAR 15 609(b) encourages the CO to guess the number of proposals
that the procurement will attract, and then apply hmitations to the competitive
range before the first offer is received. This 1s inconsistent with the statutory
scheme.

"Alternate III," which implements proposed FAR 15.609(b), permuts a
contracting officer to arbitrarily limut the number of proposals that will be
included in the competitive range before the first proposal is received. This is
unconscionable. Under the draft, the Contracting Officer could determine on
Day One that he or she will only allow two proposals to receive consideration
throughout the procurement. This determination would be made before the CO
knew the number or quality of the proposals "Alternate III's" invitation to
arbitrary rejections should be removed. We note that thus alternative is not
included 1n Part I of the FAR 15 Rewrite, and hope that this exclusion reflects
current, Government policy. We would also go further, and propose the
addition of language that banned the use of any pre-conceived, a priori limitation
on the number of proposals that will be considered in the competitive range.

A graver problem 1n FAR Case 96-303 1s the complete absence of any
definution of “efficient competition.” CCIA has serious concerns regarding the
choice of factors that are supposed to underlie the calculation of efficiency The
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inclusion of the factor "resources available to conduct the source selection” 1s an
open invitation to elevate bureaucratic convenience over statutory requirements
for full and open competition. Moreover, inclusion of this criterion will remove
incentives for agencies to develop innovative methods of proposal evaluation
and preparation. CCIA believes that this criterion should be removed.

The proposed regulation 1s also deficient because it fails to balance the
proven, fiscal benefits of competition against the proposal’s undefined notion of
“efficiency.” Under FAR Case 96-303's proposed policy, a Contracting Officer
could bypass a $50,000,000 reduction in proposed costs of the procured goods or
services to save $50,000 on the grounds of "admunustrative efficiency.” The
proposed policy does not even consider savings achieved through vigorous
competition as a factor in determining the size of the competitive range

Much of the disagreement between industry and Government over this
proposal arises because 1t reduces the number of proposals that can compete, and
gives the Government sole, and sometimes arbitrary, control over the number of
players. CCIA suggests that the objectives of both Government (to discourage
marginal vendors from continuing in the procurement) and industry (to reduce
bid and proposal expenditures on marginal bid opporturuties) can be achueved
through an optional down-select procedure. Before supporting a dracoruan
tightening of the competitive range, the Government should at least experiment
with an optional down-select that would silence industry's concerns by giving
the offeror, not the Government, the ability to exclude proposals that do not have
the "greatest likelithood of award based on the factors and subfactors in the
solicitation” (proposed FAR 15.609(a)).

Under thus proposal, the Government would first determine the
competitive range using current, regulatory criteria. The Government could then
advise the remairung offerors regarding the results of their 1nitial evaluations,
and therr relative standing in the procurement Based on this information, the
offeror could make a reasoned business judgment whether 1t made sense to
continue 1n the procurement. To the extent there 1s a problem with receipt of too
many proposals (a point that CCIA seriously doubts), providing offerors with an
informed basis to evaluate their ikelihood of success will reduce the number of
vendors that continue through the entire process And since the decision to
continue or not continue rests with the vendor, the Government will also reduce
the likelihood of protests when 1t determines the competitive range This wiall
achieve a benefit sought by some within the Government policy community,
namely reducing the tendency to keep vendors in the competitive range to avoid
pre-award protests
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CCIA appreciates your consideration of these preliminary comments
regarding the determination of the competitive range. We will provide more
detailled comments that relate directly to the proposed language in the FAR Part
15 Rewrite, which we assume, based on the September 27 meeting, contains the
Government's definutive proposal for revising the ground rules of negotiated
procurement.

Sincerel

Edward |. Black
President
Computer & Communucations Industry Association
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September 30, 1996
L957-996-0567

General Services Administration
FAR Secretanat (VRS)

18th and F Streets

NW

Room 4037

Washington, D C 20405

SUBJECT Written Comments Regarding the FAR Proposed Rule Competitive

Range Determinations as Cited in the Federal Register, Vol 61,
No 148, July 31,1996

REFERENCE FAR CASE 96-303

Gentlemen

Thank you for the opportunity to review the above proposed rule and comment on it
We have reviewed the rule and would like to offer the following comments We would
like to see clearer direction to the change at FAR 12 301(e)(4) Specifically, we would
Itke an indication of the types of conversations the contracting officer would be able to
discuss with the offerors Should there be lImitation to price, delivery incentive 1ssues?

Clanficahon of these items would enhance the proposed rule

if you have any questions regarding these comments, please feel free to contact me at
(815) 226-5226

Sincerely,

Art Charles, Vice President
Aerospace Contracts, Comphance and Management Services

ARC/gp
199¢
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FAR Secretariat (MVRS) VIA Facsimile 202/501-4067 & US Mail
General Services Administration

18b & F Streets, NW, Room 4037

Washington, DC 20405

RE FAR Case 96-303
Competitive Range Determinations

Dear FAR Secretanat

ITAA, the Information Technology Association of Ameiica 1s pleased
to provide comments on the proposed revision 1o FAR §15 609 1 1esponse to the
proposed rule on competitive rapge determnations published in the Federal
Register on July 31, 1996

The preamble to the proposed rule states that 1ts purpose 1s v
mmplement subsection 4103 of the Federal Acqusition Reform Act (FARA) which
states that a contracting officer may, in accordance with criteria specified in the
solicitation, lhmit the number of proposals in the competitive range to the greatest
number that will permit an efficient competition among the offerors rated most
highly in accordance with such criteria” Subsections (b) and (c) of the proposed
rule impiement this provision of FARA, and ITAA generally supposts ihe proposed
subsection (b) and (¢) language, subject to the comments stated below

Subsection (a) of the proposed rule however, appeais to go bevond
subsection 4103 of FARA 1in one very umportant respect [t eliminates the
longstanding rule, reflected in the current §15 609 that all proposals that have a
reasonable chance of being selected for awaird must be included 1n the competinive
range and permits contiacting officers {even without considering the efficency
criterion of FARA and proposed subsections (b) and (¢)) to lim:t the compentive
range to those proposals ‘having the greatest hkelihnod of award”™ For example, as
we understand the proposed rule. a contracting officer mght r1eceive ten proposals

Information Technology Association of America OCT I lyou

1616 N Fort Myer Dnve, Sute 1300, Arlington, Virginia  22209-3106 m Phone (703) 522-5055 FAX (703) 525-2279
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-- competitive range provisions than authorized by Sections 4101 and
4103 of FARA. We could not find any provisions in FARA that
authorized these separate provisions or that allowed these competitive
range changes other than for section 2305(b)(4) of title and section
253b(d) of title 41.

CONCLUSION

The July 31 rule fails to fully and fairly implement several key elements
of the statute. Where the proposed rule recognizes statutory changes that
benefit only the government, the rule fails to balance the requirements
with other required provisions of law, and fails to provide proper
guidance to the contracting community on how these provisions are to
operate 1n practice. Since there is conflicting coverage between this July
rule and a more comprehensive rule published on September 12, this July
rule should be withdrawn 1n its entirety.

Sincerely,

American Movers Conference

American Subcontractors Association, Inc.

Associated Builders and Contractors, Inc.

Computing Technology Industry Association

Household Goods Forwarders Association of America

Small Business Legislative Council (fncludes 93 associations)
U.S. Chamber of Commerce
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evaluation of the proposals submitted, and shall not exclude a proposal that 1s close
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Thard, 1t should be made clear that a shortage of agencs resouices is
not enough m 1itself to justify hrmiting the competitive range In these days of tight
budgets, 1f the FAR does not require agency resources to be expended on a
particular procurement, they will have a tendency to become unavailable” for that
procurement This creates a circular situation -- an agency jusufies not evaluating
all acceptable offers because 1t lacks resources, but it lacks resources because it is
no longer required to evaluate all acceptable offers It would be a disservice to
contractors and the public if contracting agencies were allowed to exclude quahfied
offerors solely because there 1s not enough time, or agencies have not committed
enough time, to consider their proposals fully and fairly

Fourth, 1t should be made clear that the language 1n subsection (b)
allowing the contracting officer to consider such factors as maiket research [and]
historical data from previous acquisitions’ does not mean that the contracting
officer may consider such information in the evaluation of competing pioposals
We understand that this data may be considered only in detetmining how manv

proposals are necessary to permit an efficient competition
ITAA would be pleased to provide additional comments on oul
statements

Semor Vice President
Systems Integration Division
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September 30, 1996

General Services Admunistration

FAR Secretariat (MVRS) BY HAND
18th & F Streets, N.W --Room 4037

Washington, D C 20403

Attn: Mr. Ralph DeStefano
Re: FAR Case 96-303

Dear Mr. DeStefano:

The Computer & Communications Industry Association (CCIA) is pleased
to submit its comments on FAR Case 96-303, a proposed rule that would amend
FAR parts 6, 12, 15 and 52 in order to allow contracting officers to limit the size of
the competitive range.

This FAR Case contains language that is simzilar, but not always identical,
to Part I of the rewrite of FAR 15 Consequently, it is not clear whether the
definitive language is contained in FAR Case 96-303 or the proposed FAR 15
rewrite At a meeting on September 27 between industry, the Office of Federal
Procurement Policy and the Department of Defense, industry representatives
strongly suggested pulling FAR Case 96-303, and considering all competitive
range issues in connection with the FAR Part 15 rewrite. CCIA strongly supports
this position. It will avoid needless duplication of comments. It will also present
a single proposal for comment, and reconcile conflicts that currently exist
between the two drafts. Furthermore, the 1ssues surrounding the competitive
range are interwoven with proposed revisions to the competitive negotiation
process. It is far more appropriate to consider these 1ssues as an integrated
whole, rather than as a set of piecemeal, disconnected proposals

Pulling FAR Case 96-303 1s also consistent with the September 18 letter to
Steven Kelman from the Full and Open Competition Coalition That letter,
which followed previous correspondence by the Coalition and the U.S. Small
Business Administration, pointed out that the regulatory flexibility analysis
underlying 96-303 was flawed, and that this FAR Case should be considered as a
major rule. By pulling FAR Case 96-303, the FAR Councils can remove this
problem as well



done a lot of work with the government may not have possessed the business wiles to use
this tactic This new clause may assist in this regard

Thank you for the opportunity to comment on the proposed FAR changes Should
you have any questions regarding these comments, please contact Durte White 1n the
Office of Small and Disadvantaged Business Utilization Ms White may be reached on
(703) 875-6824

Sincerel

Procurement Executive

cc A/SDBU - Durie White
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September 30, 1996

General Services Administration
FAR Secretariat (MVRS)

Room 4037

18th and F Streets, N.W.
Washington, D.C. 20405

Attn: Ralph DeStefano
Re:  FAR Case 96-303 “Competitive Range Determinations”

As associations representing the full breadth of American industries and
business interests, we are pleased to submit comments on the proposed
rule concerning Competitive Range Determinations published for
comment by the Department of Defense, the General Services
Administration and the National Aeronautics and Space Administration in
the Federal Register of July 31, 1996 (Volume 61, Number 148) at page
40116.

INTRODUCTION

The proposed rule seeks to implement two sections of the Federal
Acquisition Reform Act (“FARA”, or “Act”). Section 4101 of the Act
requires the FAR to implement the requirement to obtain full and open
competition in a manner that 1s consistent with the need to efficiently
fulfill the Government’s requirements. Section 4103 of the Act provides
that the contracting officer may limit the number of proposals in the
competitive range, in accordance with criteria specified in the solicitation,
to the greatest number that will permit an efficient competition.

Congress affirmatively rejected a more far-reaching proposal from the
House of Representatives (H.R. 1670) that “full and open competition”
be replaced with “maximum practical competition”. However, the

rulemaking appears to recapture through administrative change exactly

oeT | 1996



what the Congress refused to do legislatively. It fails to retain the priority &\6\ \
4

of the statute to be accorded to “full and open” competition to efficiently '\
fulfill requirements and instead elevates the mantra of efficiency in \‘b
conducting the procurement process. \g2

In our view, the July 31 proposed rules fail to properly implement the
statute, and would have a sigmficant adverse impact on our members and
on the federal acquisition system. We are strongly opposed to the rule
its current form. We have attached to these comments a September 18,
1996 letter to OFPP Admunistrator Kelman from the Full and Open
Competition Coalition, which highlights our position on this rule.

In light of our concerns and the publication of conflicting FAR coverage
on this 1dentical topic, we strongly recommend that the FAR Council
immediately withdraw this July 31 rule. As an alternative to completely
withdrawing the rule, we urge that the coverage be substantially
rewritten. In addition, we recommend that the FAR agencies schedule a
public meeting specifically on these proposed changes.

Further, the published supplementary information accompanying the rule
acknowledges that this rule will have a significant impact on a substantial
number of small entities within the meaning of the Regulatory Flexibility
Act. We have obtained a copy of the pro forma mitial “reg flex”

analysis, and we will separately be submitting comments (citing FAR case
96-303) on that aspect of this rule.

CONFLICTING FAR COVERAGE PUBLISHED

On September 12, the FAR agencies published in the Federal Register a
“phase 1”7 rewrite of FAR Part 15, which includes sections on both
“competition” and on “competitive range determinations”, each also
purporting to implement these same provisions of law.

While that Phase I FAR Part 15 rewrite 1s more comprehensive than the
coverage in this rule, the treatment of these two topics differs shightly in
that September publication from that in this July 31 publication. We have
Just begun our analysis of this more comprehensive rulemaking, and will
be submitting comment on it, as well. We are considering appearing at
the public meetings which are to be scheduled on the Phase I rewrite to
raise our concerns about thus July 31 rule, the differing treatment of these
topics under the September 12 rule, and the msufficient Regulatory
Flexibility Act analyses prepared for these rules.
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However, our initial review of the Phase I FAR Pat 15 rewrite indicates
that the coverage of the “competition” and the “competitive range
determin-ation” provisions in the September 12 version are no more
compliant with the statute than the July 31 publication. Thus, as to these
two elements of the September version, we are likely to strongly oppose
them, as well.

PIECEMEAL REGULATIONS MAKES ASSESSMENTS OF THE
IMPACT OF THE CHANGES VIRTUALLY IMPOSSIBLE

It 1s difficult to assess the full impact of the changes made by the July 31
proposed rule because of the unique piecemeal nature of the regulatory
coverage proposed to implement these two sections of law. Traditionally,
commentators would be able to take the language from the proposed rule
and meld 1t into the existing regulatory coverage to make an assessment
of the impact of the proposed changes. Here, however, your regulatory
proposals confront commentators with two sets of problems.

First, since this July 31 rule includes only a small portion of the sections
of the FAR that are directly affected by the statutory changes made n
FARA, 1t 1s impossible to know what other directly associated portions of
the existing FAR will remain unchanged and what additional directly
associated portions will be further revised to “implement” both the
statutory changes and discretionary administrative policy revisions. For
example, this rule relies on coverage of pre-award debriefings, a central
concept to determining whether any offeror deemed outside the
competitive range will have any realistic rights of appeal. However, the
current FAR does not provide for pre-award debriefings; and the rules to
implement that statutory provisions in Section 4104 of FARA were only
published as a proposed rule on June 14, 1996. It is impossible to know
what that final rule will provide, and thus it is impossible to fully assess
and comment on the obviously far-ranging impact of the changes
recommended in this rule.



Second, in light of the publication of conflicting coverage on the identical
subject 1n the Phase 1 rewrite, it is impossible to understand whether, and
to what extent, this rule should be “taken seriously.” Statements by
senior government officials indicating that the July 31 publication “was a
mustake to 1ssue” or that 1t “should have been corrected before release”
lend further confusion to the rulemaking process.

Therefore, n order to fully analyze the impact of these significant policy
changes, commentators should be given the opportunity to see all of the
statutorily required, and administratively-proposed, changes to the FAR at
once so that we can fully appreciate the effects that any single set of
changes will have. All changes to the FAR to implement the statute must
be published no later than 210 days after enactment (1.e. by November
8). Accordingly, the FAR agencies should extend the deadline for
comments on this proposed rule until after alt proposed rules are issued.

THE JULY 31 RULE FAILS TO PROPERLY IMPLEMENT THE
PROVISIONS ON “COMPETITION” AS REQUIRED BY FARA

The proposed amendment to the Policy provisions of FAR Part 6
implement only part of the statute, but the failure to implement the entire
statute results in a provision that 1s not authonzed by law. This proposed
change to the FAR’s policy provisions also violates the commitment 1n
the Statement of Managers in FARA’s Conference Report.

Section 4101 of FARA states, in part, that --

“The Federal Acquisition Regulation shall ensure that the
requirement to obtain full and open competition is implemented n a
manner that 1s consistent with the need to efficiently fulfill the
Government’s requirements.”

The statement of managers accompanying the conference report explains
clearly that --

“This provision [FARA section 4101] makes no change to the
requirement for full and open competition or to the definition of

£fi-11 A 1 a4
full and open competition.



THE RULE FAILS TO PROPERLY IMPLEMENT THE PRO-
VISIONS ON “COMPETITIVE RANGE DETERMINATIONS” AS
REQUIRED BY FARA

FARA 1dentically amends section 2305(b)(4) of title 10 U.S.C. and
section 253b(d) of title 41 U.S.C. to provide that--

“If the contracting officer determines that the number of offerors
that would otherwise be included 1n the competitive range under
subparagraph (A)(1) exceeds the number at which an efficient
competition can be conducted, the contracting officer may limit the
number of proposals in the competitive range, 1n accordance with
the criteria specified 1n the solicitation, to the greatest number that
will permit an efficient competition among the offerors rated most
highly 1n accordance with such criteria.” Emphasis added.

The statement of managers accompanying the conference report provides
in its entirely that --

“The conference agreement includes a provision that would allow a
contracting officer, 1n procurements involving competitive negotiations, to
Imit the number of proposals in the competitive range to the greatest
number that would permit an efficient competition among the most highly
rated competitors. The conferees intend that the determination of the
competitive range be made after the mmtial evaluation of proposals, on the
basis of the ratings of those proposals. The rating shall be made on the
basis of price, quality and other factors specified in the sohlicitation for the
evaluation of the proposals.”

The key to this FARA provision is that offerors must be told in the
solicitation what the criteria will be for determining which of the offerors
will be excluded from the competition and that those with the highest
ratings will be included. However, this rule seeks to selectively apply
some provisions of the law and the statement of managers without giving
full accord to the_entire law and legisiative history. As such, the
regulatory coverage violates the specific statutory provisions and
statement of managers when seeking to provide coverage for establishing
the competitive range. The proposed rule is deficient in several ways.
The proposed rule does not provide the contracting officers any useful
guidance on how to make the important determination to exclude
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determine that seven have a reasonable chance of being accepted but that thiee
proposals have the “greatest hkelihood of awaid” In these circumstances the
proposed §15 609 would apparently permit the contracting officer to limit the
competitive range to three proposals, even if an “efficent competition’ could be
conducted among all seven acceptable proposals

Nothing in FARA requres this very significant change in the FAR's
longstanding competitive range rules Whether such a non-statuterv change 1s
advisable as a matter of policy 15 a question that deserves the fullest consideration,
based on the thoughtful input of all concerned ITAA notes that the question of how
the competitive range should be determined is one of the key questions addiessed
by the recent proposed rewision of FAR Part 15 (61 Federal Register 48380,
September 12, 1996) Since the version of §15 609 (renumbered §15 106) proposed
in the FAR Part 13 revision also contains the “greatest likelihood of award”
standard, ITAA respectfully submits that anv changes to subsection (a) of §15 609
should be considered not at this time, but rather in the context of the proposed FAR
Part 15 revision ITAA would oppose any change to subsection (a) in the context of
the current FAR case, but 1s prepaied to consider the proposed change fully and
fairly in the context of the FAR Part 15 revision

As indicated above, ITAA generally supports the mmplementation of
FARA subsection 4103 1eflected in subsections (b) and (c) of the proposed §15 609
ITAA, however, does have several comments

First, subsection (c) should emphasize that the compentive range
cannot be lLmited more than 1s strictly necessary to achieve an ‘efficient
competition” For example, if an efficient competition can be conducted with
between three and five proposals, the compentive range should not include tewer
than five proposals

Second, any cut-off imposed under subsection (c¢) should be at a clear
“break-pomnt” m the ordering of proposals For example, 1if combined scores of
competing firms were 95, 95, 94, 93, 80}, 70 and 60, considerations of efficiency
should not under any circumstances allow the competitive range to be hmited to
three proposals ITAA suggests adding the following language “In making the
determunation of the firms to be included 1n the competitive range, the contracting
officer shall consider the relative distribution of proposal 1atings 1esulting from the




September 27, 1996

General Services Administration
FAR Secretariat (MVRS)

Room 4037

18th and F Streets, NW
Washington, DC 20405

Attn Ralph DeStefano
RE FAR Case 96-303 “Competitive Range Determinations”

The American Subcontractors Association (ASA), 1s pleased to submit comments on the
proposed rule concerning Competitive Range Determinations published for comment by
the Department of Defense, the General Services Administration, and the National
Aeronautics and Space Administration 1n the Federal Register of July 31, 1996 (Volume
61, Number 148) beginning at page 40116

The purpose of this letter 1s to solely comment on the flawed regulatory flexibility
analysis done by the FAR Council ASA will also be submutting detailed comments on
the proposed rule by the September 30, 1996 deadline

ASA believes that the FAR Council has not fulfilled 1s responsibilities and requirements
with regard to Regulatory Flexibility Act These concerns are heightened by the recent
passage of the Small Business Regulatory Enforcement Act which 1s intended to provide
additional regulatory relief for small businesses, including judicial review of agency
compliance with the law

Additionally, ASA disagrees with the Office of Management and Budget’s assertion that
the proposed rule should not be subject to review under Executive Order 12866

Alone and 1n aggregation with other proposed federal acquisition regulation changes the
proposed rule on competitive range determination would clearly affect more than $100
million 1n federal government acquisittons A major rule 1s defined as one with an annual
economic impact of greater than $100 mullion or having significant adverse effects on
competition This regulatory change will significantly and adversely impact competition
In government contracting, (n addition to crossing the $100 mallion threshold

The nmnal regulatory flexibility analysis (IRFA) prepared for this rule does a poor job of
quantifying the rule’s impact on small busimess The most glaring flaw 1s the lack of
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